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This Guide is intended to assist NGOs and activists around the world who wish to use the International
Covenant on Economic, Social and Cultural Rights (ICESCR) to improve domestic protection of the
economic, social and cultural rights of LGBTI people. This Guide may also assist government authorities
and policymakers to better understand their obligations under the ICESCR in respect of LGBTI people
and to identify domestic law and policy reforms that would better protect the economic, social and
cultural rights of LGBTI people.

Section 1 of the Guide provides an introduction to the ICESCR and why it matters to LGBTI people. This
section also introduces the various functions of the UN Committee on Economic, Social and Cultural
Rights (ESCR Committee), the UN body that monitors compliance with the ICESCR and provides
guidance on its implementation.

Section 2 provides a detailed overview of each of the substantive rights under the ICESCR and the
obligations they impose on States Parties in relation to LGBTI people. This section draws heavily upon
the ESCR Committee’s interpretation of the ICESCR, as set out in its Concluding Observations and
General Comments.

Section 3 explains the different UN mechanisms that activists can use to ensure that States Parties
comply with their obligations under the ICESCR. This includes the mechanisms overseen by the ESCR
Committee — the periodic review process, the individual communication mechanism and the drafting of
General Comments — as well as mechanisms of other UN bodies, such as the Human Rights Council’s
Universal Periodic Review and Special Procedures, including the Independent Expert on Protection
against Violence and Discrimination based on Sexual Orientation and Gender Identity.

Section 4 sets out additional resources that may be useful to activists, policymakers and others who are
interested in using UN mechanisms to better protect the economic, social and cultural rights of LGBTI
people.

At the end of this Guide are a glossary of key terms, an explanation of acronyms and a list of references
(endnotes).
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The International Covenant on Economic, Social and Cultural Rights (ICESCR) is one of the most
important international human rights treaties for LGBTI people. Together with its sister covenant, the
International Covenant on Civil and Political Rights (ICCPR), and the Universal Declaration of Human
Rights, it forms the “international bill of human rights”, which is the central pillar for human rights
protection globally.

The ICESCR was adopted by the United Nations (UN) General Assembly in 1966 and entered into force
in 1976. As of November 2018, 169 states have ratified the ICESCR, which means they have committed
to upholding the human rights set out in this treaty. States that have ratified the ICESCR are referred to
as “States Parties”.

The ICESCR is concerned with the group of human rights that are collectively known as economic,
social and cultural rights. These are rights that are highly important for day-to-day living, since they are
about ensuring that people can live lives of dignity through, for example, having a job or access to social
security if they can’t work, having an adequate standard of living (including adequate food, clothing and
housing), being able to access education and healthcare, and being able to take part in cultural life.

Economic, social and cultural rights can be distinguished from civil and political rights, which are set out
in the ICCPR and include the right to a fair trial, freedom of expression and association, equality before
the law and the right to vote.

The ICESCR is arguably the most comprehensive and helpful international human rights treaty in terms
of protecting the rights of LGBTI people. The rights set out in the ICESCR are integral to LGBTI people
globally, touching on almost all aspects of their lives: employment, education, health, family life, food,
housing and cultural life. It is often in these areas that LGBTI people face some of the most significant
levels of discrimination and inequality, whether this be in the form of violence and bullying at school, lack
of equal employment opportunities, non-consensual medical interventions, inability to access necessary
health care or non-recognition of their families.

It is therefore surprising that, until recently, the ICESCR, and economic, social and cultural rights

more broadly, have received little attention from LGBTI activists, many of whom have tended to focus
their advocacy efforts on civil and political rights. For example, advocacy for the decriminalisation of
consensual same-sex sexual conduct is often framed as part of the right to privacy or equality before the
law under the ICCPR, rather than the right to work or the right to health under the ICESCR. Similarly,
censorship of LGBTI content in the media or bans on pride parades are more often framed as violations
of the right to freedom of expression and association under the ICCPR, rather than of the right to take
part in cultural life under the ICESCR.

In many parts of the world, the language of civil and political rights may not fully resonate with
governments or with civil society and may be met with backlash or inaction. Engaging with and
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understanding the economic, social and cultural rights of LGBTI people provides an additional tool for
non-government organisations (NGOs) and activists to use in addressing discrimination and promoting
substantive equality for LGBTI people in key areas of their lives.

Compliance with the ICESCR is overseen by the UN Committee on Economic, Social and Cultural
Rights, referred to in this Guide as the “ESCR Committee”. The ESCR Committee is made up of
eighteen independent experts, elected for four-year terms by the UN Economic and Social Council (a
body made up of 54 UN member states elected by the General Assembly).

The ESCR Committee periodically reviews each State Party’s efforts to implement the rights in the
ICESCR. This review takes place approximately every five years and culminates in the ESCR Committee
issuing “Concluding Observations” to the relevant State Party. The Concluding Observations set

out the ESCR Committee’s areas of concern and include recommendations as to how the State Party
can better comply with the ICESCR. The Concluding Observations also provide important insights

into how the ESCR Committee believes economic, social and cultural rights should be interpreted and
implemented.

Since 2013, individuals in a limited number of States Parties also have the opportunity to make a
complaint to the ESCR Committee if they feel that their ICESCR rights have been violated. This is only
possible if the relevant State Party has ratified the Optional Protocol to the ICESCR, which 24 states
have done as of November 2018. These complaints are known as individual communications and are
explained in greater depth in section 3.1.4.

Another important function of the ESCR Committee is to periodically issue General Comments,
which provide authoritative interpretations of the provisions and rights within the ICESCR. 24 General
Comments have been published by the ESCR Committee as of November 2018. General Comments
are different from Concluding Observations, because they are directed to all States Parties and often
address a specific theme, such as the right to sexual and reproductive health or the right to just and
favourable conditions of work.

NGOs and activists have a range of opportunities to involve themselves in the ESCR Committee’s
work, through submitting country-specific parallel reports when a State Party is up for periodic review,
commenting on draft General Comments and assisting with individual communications to the ESCR
Committee. These opportunities (among others) are explained in section 3 of this Guide.
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2. Obligations under the
ICESCR relating to LGBTI
people

2.1 Introduction

This section 2 sets out the specific obligations that States Parties have under the ICESCR in relation to
LGBTI people.

Section 2.2 begins with an overview of the non-discrimination obligation in Article 2(2) of the ICESCR,
which shapes the interpretation of all of the substantive rights in the ICESCR.

A separate section is then provided for each of the main rights in the ICESCR, namely:
e the right to work — section 2.3;
o the rights to social security and protection and assistance for the family — section 2.4;
e the right to an adequate standard of living — section 2.5;
o the right to health — section 2.6;
o the right to education — section 2.7; and
o the right to take part in cultural life — section 2.8.

Each of these sections begins with an overview of the relevant Article of the ICESCR and then sets out a
list of specific obligations that the Article gives rise to in relation to LGBTI people. These obligations have
been developed through a detailed analysis of the ESCR Committee’s interpretation of the ICESCR,
particularly in the form of Concluding Observations and General Comments (explained in section 1.3
above).

The obligations identified in this section 2 are not intended to be exhaustive, recognising in particular that
the interpretation of the ICESCR evolves over time. Instead, they represent Kaleidoscope’s view of how
the various rights within the ICESCR can be distilled into specific obligations relating to LGBTI people,
based on textual references to Concluding Observations or General Comments of the ESCR Committee.

Each time a reference to a Concluding Observation or General Comment is made in this section 2,
an endnote number is provided, which corresponds to a citation of the specific source document in
the “References” section at the end of this Guide. This is intended to assist activists who wish to refer
to specific Concluding Observations or General Comments in their own reporting to the UN or other
relevant work.

The shaded boxes throughout this section titled “Potential evidence of violations” provide examples of
the information that NGOs and activists could gather or identify in order to establish that there has been
a violation of a State Party’s obligation under the ICESCR. The specific obligations set out in this section
2 (as well as the examples of potential evidence in the shaded boxes) are designed to assist NGOs and
activists in effectively using the ESCR Committee and other UN mechanisms to advocate for the rights of
LGBTI people. Practical guidance on how to use these mechanisms is provided in section 3.
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Finally, for quick reference, section 2.9 provides a list of the various LGBTI-related obligations that derive
from each human right within the ICESCR, obligations that are set out in detail in sections 2.3 to 2.8.

2.2 The obligation of non-discrimination — Article 2(2)

2.2.1 Overview

Article 2(2) of the ICESCR requires State Parties to guarantee that all of the rights set out in the ICESCR
“will be exercised without discrimination of any kind as to race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status”.

In 2009, the ESCR Committee published General Comment No. 20 on Non-Discrimination in Economic,
Social and Cultural Rights (General Comment No. 20), which states that the words “other status”in
Article 2(2) include “sexual orientation” and “gender identity”." It also notes that the concept of “other
status” is intended to be flexible and to evolve over time, recognising “the experience of social groups

that are vulnerable and have suffered and continue to suffer marginalization”.?

Accordingly, while sexual orientation and gender identity are not explicitly mentioned as prohibited non-
discrimination grounds in the text of Article 2(2), the ESCR Committee’s interpretation of Article 2(2) in
General Comment No. 20 means that States Parties cannot discriminate against lesbian, gay, bisexual
and transgender (LGBT) people when it comes to respecting, protecting and fulfilling economic, social
and cultural rights.

In addition, in 2016, the ESCR Committee issued General Comment No. 22 on the Right to Sexual and
Reproductive Health and General Comment No. 23 on the Right to Just and Favourable Conditions of
Work, which repeatedly specified that the non-discrimination obligation in Article 2(2) includes the ground

of “intersex status”.?

According to General Comment No. 20, the phrase “other status” also includes a range of grounds that
may be indirectly relevant to LGBTI people. These include marital and family status and health status.

The ESCR Committee has not specifically recognised “gender expression” as a ground on which
discrimination is prohibited under Article 2(2) of the ICESCR. This term, which refers to a person’s
expression of their gender identity (e.g. through behaviour or clothing), is sometimes included as a
separate non-discrimination ground in domestic anti-discrimination laws and policies. However, in
General Comment No. 20, the ESCR Committee adopts the definition of “gender identity” used in the
Yogyakarta Principles, which specifically includes “expressions of gender, including dress, speech and
mannerisms”.* Accordingly, gender expression falls within the scope of “gender identity’ as understood
by the ESCR Committee in General Comment No. 20, and therefore within the scope of the non-
discrimination obligation in Article 2(2).

Notes regarding terminology: Other documents, such as the Yogyakarta Principles Plus 10, use the term “sex
characteristics” rather than “intersex status”.’ “Sex characteristics” is a symmetrical term, protecting all people

from discrimination regardless of their sex characteristics, whereas “intersex status” refers to a specific group of
people — intersex people, whose sex characteristics don'’t fit medical or social norms for female or male bodies.® A
ground of “sex characteristics” is more consistent with the symmetrical way that other non-discrimination grounds,
such as race, sex, sexual orientation and gender identity, are framed. However, because the ESCR Committee has
recognised “infersex status” as a non-discrimination ground, this term will be used throughout this Guide.

2.2.2 Scope of the non-discrimination obligation

The ESCR Committee’s interpretation of Article 2(2) as including sexual orientation, gender identity and
intersex status is critical to ensuring that the ICESCR can be used to protect the economic, social and
cultural rights of LGBTI people.

The non-discrimination obligation in Article 2(2) is not a right in and of itself. Instead, it informs the scope
of all of the substantive rights under the ICESCR, such as the right to education, the right to work and
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the right to social security. In other words, Article 2(2) requires States Parties to take steps to ensure
that all of the rights guaranteed under the ICESCR can be exercised without discrimination on any of the
prohibited grounds (including sexual orientation, gender identity and intersex status).

According to General Comment No. 20, the non-discrimination obligation has several elements, requiring
States Parties to:

e ensure that laws do not directly discriminate on the prohibited grounds in relation to the ICESCR
rights” — for example, laws cannot deny equal social security benefits or the right to education on
any of the prohibited grounds;

e ensure that laws do not indirectly discriminate on the prohibited grounds in relation to the
ICESCR rights® — indirect discrimination occurs where a law, policy or practice is neutral on
its face, but has a disproportionate impact on the ability of a group that shares a prohibited
non-discrimination characteristic to exercise its ICESCR rights. An example of this is a policy
that provides certain benefits to married couples in a jurisdiction where marriage is defined as
being between a man and a woman. While such policy does not explicitly discriminate on the
basis of sexual orientation, as unmarried different-sex couples are also excluded, it indirectly
discriminates against same-sex couples, given that they are unable to marry and are therefore
disproportionately affected by the policy as compared to different-sex couples;

o take positive measures to address substantive (de facto) discrimination on the prohibited
grounds in relation to the ICESCR rights® — for example, by eliminating practical discrimination in
access to health care through specific policies, action plans or strategies;

e adopt measures to prohibit private actors, such as employers and businesses, from
discriminating on the prohibited grounds in relation to the ICESCR rights'® — for example, by
enacting anti-discrimination laws and action plans in respect of education, employment or
housing; and

e provide mechanisms and institutions to address complaints of discrimination in the
implementation of the ICESCR rights (whether by the State or by private parties)" — for example,
by ensuring that National Human Rights Institutions, courts, tribunals and/or ombudspersons
have jurisdiction to effectively resolve discrimination complaints.

According to General Comment No. 20, a State Party’s failure to guarantee that the rights in the ICESCR
can be exercised without discrimination is a violation of the ICESCR. The only exception is where the
differential treatment is “reasonable and objective”."? To fit within the exception, the differential treatment
must be “solely for the purpose of promoting the general welfare in a democratic society” and there

must be a “clear and reasonable relationship of proportionality” between the desired aim, the differential
treatment and its effects.™

It is highly unlikely that a law or policy discriminating against LGBTI people would fall within this
exemption. For example, while countries have often attempted to justify laws criminalising consensual
same-sex sexual conduct on the basis of “public health” or “public morality”, the differential treatment
inherent in such laws would not be “solely for the purpose of promoting the general welfare in a
democratic society” (particularly given the negative health effects of such laws). It is also difficult to see
how criminalisation of same-sex relations could be a proportionate response to any legitimate aim of the
State.

Significantly, the ESCR Committee notes that the non-discrimination obligation is immediate and its
breach cannot be justified on the basis of a lack of available resources.' For example, a State Party
cannot justify the non-recognition of same-sex couples under law or the failure of a legal gender
recognition mechanism for transgender people on the basis that it lacks financial resources.

Sections 2.3 to 2.8 of this Guide provide more information about how the non-discrimination obligation
interacts with specific rights within the ICESCR and the specific obligations that this entails for States
Parties in relation to LGBTI people.
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Article 6 of the ICESCR recognises the right to work, while Article 7 recognises the right to just and
favourable conditions of work.

Article 6

1. The States Parties to the present Covenant recognize the right to work, which includes
the right of everyone to the opportunity to gain his living by work which he freely chooses or
accepts, and will take appropriate steps to safeguard this right.

2. The steps to be taken by a State Party to the present Covenant to achieve the full realization
of this right shall include technical and vocational guidance and training programmes,
policies and techniques to achieve steady economic, social and cultural development and
full and productive employment under conditions safeguarding fundamental political and
economic freedoms to the individual.

Article 7

The States Parties to the present Covenant recognize the right of everyone to the enjoyment of
Just and favourable conditions of work which ensure, in particular:

a. Remuneration which provides all workers, as a minimum, with:
i.  Fair wages and equal remuneration for work of equal value without distinction of any
kind, in particular women being guaranteed conditions of work not inferior to those

enjoyed by men, with equal pay for equal work;

ii. A decent living for themselves and their families in accordance with the provisions of
the present Covenant;

b. Safe and healthy working conditions;

c. Equal opportunity for everyone to be promoted in his employment to an appropriate higher
level, subject to no considerations other than those of seniority and competence;

d. Rest, leisure and reasonable limitation of working hours and periodic holidays with pay, as
well as remuneration for public holidays.

States Parties are required to take the following measures in order to protect the rights of LGBTI people
under Articles 6 and 7 of the ICESCR.

In General Comment No. 18 on the Right to Work (General Comment No. 18), the ESCR Committee
notes that Article 6 prohibits “any discrimination in access to and maintenance of employment” on any
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of the grounds in Article 2(2), which, as mentioned in section 2.2 above, include sexual orientation,
gender identity and intersex status.' As part of their duties to take appropriate steps to protect the right
to work in Article 6, General Comment No. 18 stipulates that States Parties have an obligation to “adopt

legislation or to take other measures ensuring equal access to work and training”."®

In addition, in General Comment No. 23 on the Right to Just and Favourable Conditions of Work
(General Comment No. 23), the ESCR Committee specifies that States Parties have a “core obligation”
under Article 7 to “guarantee through law the exercise of the right to just and favourable conditions

of work without discrimination of any kind as to [...] sexual orientation, gender identity [and] intersex
status”."" In order to satisfy the different elements of Article 7, legislation should prohibit discrimination
against LGBTI people in hiring, promotion, dismissal, remuneration and working conditions.

General Comment No. 23 also specifies that legislation should prohibit and punish harassment in

the workplace, including harassment on the basis of sexual orientation, gender identity and intersex
status.® According to the ESCR Committee, such legislation must clearly set out the acts that constitute
harassment and impose positive duties on employers to prevent and resolve harassment cases and
provide compulsory training about harassment to all staff."

In its periodic review of State Parties’ compliance with the ICESCR, the ESCR Committee has repeatedly
recommended to States Parties that they introduce comprehensive anti-discrimination laws in order to
fulfil their obligations under Articles 6 and 7. For example:

e Inits Concluding Observations to Denmark (6 June 2013), the ESCR Committee recommended
that Denmark take steps to adopt “comprehensive anti-discrimination legislation” and ensure that
such legislation protects against discrimination on the ground of sexual orientation.?

¢ Inits Concluding Observations to Kyrgyzstan (7 July 2015), the ESCR Committee expressed
its concerns about persistent discrimination on the basis of sexual orientation (among other
grounds). It recommended that Kyrgyzstan adopt a “comprehensive anti-discrimination law that

provides a definition of direct and indirect discrimination”.?'

¢ Inits Concluding Observations to Uganda (8 July 2015), the ESCR Committee expressed
concern about the lack of comprehensive anti-discrimination legislation and the prevalence
of societal stigma and discrimination on the grounds of sexual orientation and gender
identity (among others). It specifically recommended that Uganda take steps to combat and
prevent discrimination and societal stigma against LGBTI individuals, including in relation to
employment.?

While many of the ESCR Committee’s concluding observations refer only to “sexual orientation” or
“sexual orientation and gender identity” (thereby excluding intersex status), General Comment No. 23
explicitly mentions intersex status as one of the grounds under which discrimination is prohibited under
Article 7.2

Accordingly, in giving effect to their obligations under Articles 6 and 7, States Parties are required to
enact comprehensive employment anti-discrimination laws that:

e prohibit both direct and indirect forms of discrimination;

o specifically refer to sexual orientation, gender identity and intersex status as prohibited grounds
of discrimination;

e apply broadly to all areas and dimensions of work, including hiring, promotion, dismissal,
remuneration and working conditions, in both the public and private sectors; and

e prohibit harassment on the basis of sexual orientation, gender identity and intersex status in the
workplace.
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Potential evidence of violations

e Testimonials or data regarding discrimination against LGBTI people in employment,
including in relation to hiring, promotion, dismissal, remuneration and working conditions.
For example, testimonials of LGBTI people who have been dismissed from their job due to
their sexual orientation, gender identity or intersex status.

o Testimonials or data regarding harassment and bullying of LGBTI people in the workplace,
whether by employers, supervisors or other employees. For example, survey data showing
the percentage of LGBTI people reporting harassment or bullying in the workplace.

e Evidence of higher unemployment rates or lower wages for LGBTI people (or specific
groups within LGBTI communities) compared to the general population. For example,
studies showing that transgender people have lower average earnings than cisgender
people.

o Evidence of legal restrictions or practical barriers against the hiring of LGBTI people (or
specific groups within LGBTI communities) in government employment. For example,
policies that prohibit the hiring of lesbian, gay or bisexual people in the civil service, or
dress codes that prevent transgender people from expressing their gender identity in the
workplace.

In addition to requiring States Parties to have anti-discrimination laws, Article 7 of the ICESCR imposes
an obligation on States Parties to take broader positive measures to prevent or minimise discrimination
in employment against LGBTI people.

In General Comment No. 23, the ESCR Committee notes that, to promote the right to just and favourable
conditions of work, States Parties should “put in place training programmes and information campaigns”
with a view to creating equal opportunities for workers in both the private and public sectors.*

In its Concluding Observations to States Parties, the ESCR Committee has emphasised the need for
awareness-raising as an effective means of combating discrimination. For example:

¢ Inits Concluding Observations to Guatemala (9 December 2014), the ESCR Committee
regretted the persistence of discrimination in employment on the ground of sexual orientation
and recommended that Guatemala take measures, “in particular awareness-raising measures”,
to ensure that people are not discriminated against on the basis of their sexual orientation or
gender identity.?

¢ Inits Concluding Observations to Paraguay (20 March 2015), the ESCR Committee expressed
its concern that Paraguay had not adopted effective measures to combat the “persistent
discrimination suffered by [...] lesbian, gay, bisexual and transgender persons” (among other
groups). It recommended that Paraguay take measures to prevent and combat persistent
discrimination “against all disadvantaged or marginalized individuals or groups, including through

awareness-raising campaigns”.?®

In addition, in its Concluding Observations to the Netherlands (6 July 2017), the ESCR Committee
expressed its concern that LGBTI people faced “de facto discrimination” in many areas, including
employment. The ESCR Committee recommended that the Netherlands “continue to assess the root
causes of systemic and structural discrimination against minority groups” and “develop policies and

programmes with specific goals and targets aimed at combating prejudice”.?’
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In many States Parties, one of the key barriers to transgender people effectively exercising their right

to work is their inability to change the sex or gender listed on their identity documents to match their
gender identity and expression. The resulting mismatch between the sex or gender listed in official
documentation and the gender expression of a transgender person can create mistrust among potential
employers, as well as focusing attention on the candidate’s gender identity rather than their suitability for
ajob.?®

In its Concluding Observations to Costa Rica (20 October 2016), the ESCR Committee explicitly
recognised the lack of legal gender recognition as a violation of the right to work. It expressed concern
that “the absence of legal recognition of their gender identity is a barrier to transgender persons having
effective access to work” and recommended that Costa Rica “take the necessary legislative and
administrative measures [...] to ensure that transgender persons have effective access to economic,

social and cultural rights”.*®

Potential evidence of violations

Testimonials or other evidence linking the inability to change one’s sex/gender on identity
documents with negative employment outcomes, including not being hired or being
discriminated against at work. For example, testimonials from transgender people who were not
offered a job due to their gender identity or expression being different to the sex/gender marker
on their identity documents.

The actively-enforced criminalisation of consensual same-sex sexual conduct can impair the right to
work by leaving persons convicted of such offences with a criminal record. Criminal records make

it significantly more difficult for convicted persons to obtain work and to enjoy just and favourable
conditions at work, including equal opportunities for promotion. Discrimination may continue even once
same-sex sexual conduct is decriminalised, as convicted persons often continue to be burdened with
criminal records obtained while the relevant conduct was still a criminal offence.

Accordingly, to ensure that people are not discriminated on the basis of their sexual orientation in respect
of the right to work, States Parties should remove criminal laws that target consensual same-sex sexual
conduct and should implement schemes to expunge the criminal records of persons who have been
historically convicted of such offences.

Potential evidence of violations

Testimonials of persons facing barriers to employment or employment discrimination due to
having a criminal record for consensual same-sex sexual conduct.
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2.4 The rights to social security and to protection and
assistance for the family — Articles 9 and 10

2.4.1 Overview of Articles 9 and 10 of the ICESCR

Article 9 of the ICESCR recognises the right to social security, while Article 10 recognises that the widest
possible protection and assistance should be provided to the family.

2.4.2 Specific obligations applying to LGBTI people

States Parties are required to take the following measures in order to protect the rights of LGBTI people
under Articles 9 and 10 of the ICESCR.

Provide legal recognition to same-sex couples and families.

The failure to legally recognise same-sex families and provide them with the same rights as different-sex
families represents a violation of the right to protection of the family under Article 10 when read together
with Article 2(2), which requires the rights in the ICESCR to be protected without discrimination on the
basis of sexual orientation.

In its periodic review of State Parties’ compliance with the ICESCR, the ESCR Committee has repeatedly
stated that the non-recognition of same-sex couples is a violation of the ICESCR:

¢ Inits Concluding Observations to Bulgaria (11 December 2012), the ESCR Committee noted its
concern that same-sex couples are not legally recognised and that there is no legal framework
for the protection of the rights of such couples. It recommended that Bulgaria undertake a
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comprehensive review of its legislation “to legally recognise same-sex couples, to regulate the
financial effects of such relationships, and to guarantee the full protection of the rights of children
born out of wedlock”.*°

e Inits Concluding Observations to Mongolia (2 July 2015), the ESCR Committee expressed its
concern about the “lack of recognition of same-sex couples, which impedes their enjoyment of
[ICESCR] rights”. The ESCR Committee recommended that Mongolia recognise that same-sex

couples are “entitled to equal enjoyment of their economic, social and cultural rights”.*’

¢ Inits Concluding Observations to Italy (28 October 2015), the ESCR Committee expressed
concern about same-sex unions not being recognised under Italian law. Repeating the language
used in its recommendations to Mongolia, the ESCR Committee recommended that Italy
recognise that “individuals in same-sex unions are entitled to equal enjoyment of their economic,

social and cultural rights”.*?

¢ Inits Concluding Observations to Macedonia (15 July 2016), the ESCR Committee expressed
concern about legal discrimination between “opposite-sex unions” and same-sex unions. The
ESCR Committee recommended that Macedonia take all measures necessary to ensure that

“same-sex couples have access to advantages now reserved for married couples”.®®

¢ Inits Concluding Observations to Costa Rica (20 October 2016), the ESCR Committee
recommended that Costa Rica “take the necessary legislative and administrative measures to

recognize the rights of same-sex couples”*

e Inits Concluding Observations to Russia (16 October 2017), the ESCR Committee
recommended that Russia “recognize that individuals in same-sex relationships are entitled to
equal enjoyment of [I[CESCR] rights, including by extending to them benefits reserved to married

couples”?®

The ESCR Committee has not explicitly provided guidance on the form of recognition for same-sex
couples required under Article 10, and whether this requires marriage equality or can be satisfied through
alternative structures such as civil unions, registered partnerships or unregistered cohabitation.

Unlike the ICCPR, the ICESCR does not contain an explicit right to marry. Nevertheless, as legal
academics Paula Gerber, Kristine Tay and Adiva Sifris note, civil union schemes for same-sex couples
may fall short of the non-discrimination obligation in Article 2(2) of the ICESCR, particularly if such
schemes do not provide equal legal rights to same-sex couples or create greater uncertainty due to a
lack of consistent legal and social recognition.*® Accordingly, the most comprehensive way of satisfying
Article 10 is for States Parties to ensure that all forms of relationship recognition available to different-sex
couples are also available to same-sex couples, including marriage.

Provide same-sex couples with the same social security rights as different-sex
couples.

The non-recognition of same-sex families often denies them a range of substantive social and economic
rights, including eligibility for certain social security or tax benefits, which constitutes a violation of Article
9 of the ICESCR.

In General Comment No. 19 on the Right to Social Security (General Comment No. 19), the ESCR
Committee states that the right to social security concerns the right to access and maintain benefits

without discrimination of any kind in order to secure protection from social risks and contingencies.*
These risks and contingencies include health issues, old age, unemployment, employment injuries,

insufficient family and child support, maternity, disability and being a survivor or orphan.®

While the provision of social security is subject to progressive realisation (i.e. according to the State
Party’s available resources), any social security benefits that are provided by a State Party must not
distinguish on any of the grounds in Article 2(2), including sexual orientation, gender identity and
intersex status. This obligation of non-discrimination applies immediately and is not subject to resource
constraints.*
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For example, States Parties must ensure that survivor pensions and benefits (if provided) are equally
open to both same-sex and different-sex surviving partners. Similarly, any child benefits should be
provided equally, regardless of the sexual orientation, gender identity or intersex status of the parents.

In its Concluding Observations to South Korea (19 October 2017), the ESCR Committee recommended
that South Korea take effective measures to eliminate legal discrimination against LGBTI people, in
particular by revising “legal and regulatory provisions that are discriminatory or have a discriminatory

effect, such as those relating to social security”.*°

Potential evidence of violations

e Evidence of social security benefits (such as survivor pensions) being restricted to different-
sex couples.

e Evidence of higher poverty rates among same-sex couples and their children, as compared
to different-sex couples. For example, studies comparing poverty rates among same-sex
couples and different-sex couples.

Ensure that same-sex couples have equal parenting rights.

The failure to recognise the equal parenting rights of same-sex couples constitutes a violation of Article
10(3) of the ICESCR, which requires special measures of protection and assistance to be taken on
behalf of all children and young persons, “without any discrimination for reasons of parentage or other
conditions”.

Failing to legally recognise the equal rights of same-sex parents places their children at a disadvantage
by sole reason of their parentage. For example, in many States Parties, only one partner within a same-
sex couple is allowed to have legal parenting rights over a child raised by both partners. This may be
because:

e same-sex couples are not recognised for the purposes of assisted reproduction, meaning that
the female partner of a woman giving birth to a child has no parenting rights as a co-mother;

e same-sex step-parent adoption is not recognised, meaning that, where a person raises a child
from a previous relationship together with a same-sex partner, the same-sex partner has no
parenting rights over the child; or

e joint same-sex adoption is not recognised, meaning that same-sex couples wishing to adopt a
child must do so as individuals, with the effect that only one of them will have legal parenting
rights over the adopted child.

These situations result in one parent in a same-sex relationship being unable to access child-related
social security payments or to make education and health-related decisions on behalf of their child,
which is particularly problematic for children in circumstances where the ‘legal’ parent dies or the parents
separate.

Accordingly, States Parties should ensure that, where same-sex couples are raising children, both
partners are recognised as the legal parents of the children (including on birth certificates) and receive
the same rights and entitlements as different-sex parents. In particular, according to legal academics
Gerber and Lindner, the ICESCR requires birth certificates to accurately record the family structure

of children with same-sex parents. Best practice is to allow parents to choose either gendered
(“mother’/“father”) or non-gendered (“parent”) descriptors on the birth certificate, rather than requiring

one person to be listed as a “mother” or “father” and the other as a “parent” or “co-parent”.*'
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Provide non-binary and third gender persons with the same relationship and family
rights as other persons.

Some States Parties legally recognise additional sexes or genders beyond male and female, such

as a third gender or “X” (for persons with a non-binary gender identity). However, such States Parties
might continue to restrict non-binary persons from obtaining equal relationship and family rights (e.g. by
defining marriage as being specifically between a man and a woman).

The ESCR Committee has not provided specific guidance on whether States Parties have an obligation
to provide the same rights and legal recognition to couples where one or both parties is non-binary or
third gender. Instead, as set out above, the ESCR Committee has so far only used the terminology of
“same-sex” couples/families when making observations about the application of Articles 9 and 10 to
diverse families.

Nevertheless, denying non-binary persons the right to marry or enter into a legally recognised union
with a person of their choosing, as well as equal family and parenting rights, is likely to constitute
discrimination on the basis of gender identity in respect of the rights to social security and protection and
assistance to the family, and therefore a violation of Articles 9 and 10 when read together with Article
2(2).

Establish specific schemes providing social security to LGBTI people, where
necessary.

In General Comment No. 19, the ESCR Committee said that States Parties should give “special
attention” to individuals and groups who “fraditionally face difficulties” in exercising the right to social
security in Article 9, including “minority groups”.** Moreover, in General Comment No. 20, the ESCR
Committee recognised that, in order to eliminate substantive discrimination, States Parties “may be, and
in some cases are, under an obligation to adopt special measures to attenuate or suppress conditions
that perpetuate discrimination”.*® Provided that they are “reasonable, objective and proportionate”, such
measures assist in the achievement of substantive equality, even if they are specifically targeted towards
a particular group.*

Accordingly, in cases where LGBTI people (or specific groups within LGBTI communities) face particular
discrepancies in their social and economic status, States Parties should consider establishing targeted
social security schemes for such groups. For example, in India, several states have established
Transgender Welfare Boards that provide transgender, third-gender and other gender-diverse people
with specific welfare and social protection services, including income support and access to health care
and education. Transgender Welfare Boards also facilitate access to existing government social security
schemes (which transgender, third-gender and other gender-diverse people would otherwise have
difficulty accessing due to discrimination).*

It is important that LGBTI-specific social security schemes do not have the effect of segregating

LGBTI people or providing an inferior level of social security to LGBTI people compared to the general
population. Instead, such schemes should be designed as special measures to address proven structural
inequalities faced by LGBTI people.

Potential evidence of violations

e Evidence of structural socio-economic disadvantages faced by LGBTI people (or specific
groups within LGBTI communities), such as higher rates of poverty and poorer health or
education outcomes. For example, evidence of higher poverty rates among same-sex-
attracted youth, lower life expectancy among transgender people or higher school dropout
rates among intersex people.

e Evidence of barriers faced by LGBTI people in exercising their right to social security,
including barriers to accessing social security schemes designed for the general population.
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Ensure that social security application and eligibility processes are inclusive of
LGBTI people.

In General Comment No. 19, the ESCR Committee specifically calls on States Parties to combat direct
and indirect discrimination in relation to social security in the case of ethnic and linguistic minorities,

including through “the imposition of unreasonable eligibility conditions or lack of adequate access to

information”.*

When applied to LGBTI people, this obligation may include training social security agency staff to
provide appropriate and respectful services to LGBTI people and ensuring that eligibility and application
processes are inclusive of LGBTI people. For example, application forms should allow people to self-
identify their gender (including by providing gender options that go beyond “male” and “female”).
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2.5 The right to an adequate standard of living, including food
and housing — Article 11

2.5.1 Overview of Article 11 of the ICESCR

Article 11 of the ICESCR recognises the right to an adequate standard of living, including adequate food,
clothing and housing.

2.5.2 Specific obligations in relation to LGBTI people

States Parties are required to take the following measures in order to protect the rights of LGBTI people
under Article 11 of the ICESCR.

Enact laws prohibiting discrimination on the basis of sexual orientation, gender
identity and intersex status in the field of housing.

Adequate housing is listed as one of the aspects of the right to an adequate standard of living in Article
11(1). In General Comment No. 4 on the Right to Adequate Housing (General Comment No. 4), the
ESCR Committee notes that the right to adequate housing “applies to everyone”*” General Comment
No. 4 also clarifies that, while the right in Article 11 is phrased in a gendered way, as applying to “himself
and his family”, these should not be interpreted as words of limitation. Instead, the right to adequate
housing applies to all individuals and families and is to be enjoyed without discrimination on any of the
grounds in Article 2(2), including sexual orientation, gender identity and intersex status.*®

States Parties therefore have an obligation to ensure that LGBTI people can fully realise their right to
adequate housing, including by enacting legislation to prohibit discrimination against LGBTI people in
accessing housing.

In its periodic review of State Parties’ compliance with the ICESCR, the ESCR Committee has explicitly
referred to LGBTI people’s right to housing and the obligation to enact anti-discrimination laws in this
regard:
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e Inits Concluding Observations to Uganda (8 July 2015), the ESCR Committee recommended
that Uganda adopt a comprehensive anti-discrimination law and take steps to combat and
prevent discrimination against LGBTI individuals to ensure enjoyment of their ICESCR rights,
including access to housing.*?

¢ Inits Concluding Observations to Peru (30 May 2012), the ESCR Committee expressed its
concern that lesbian, gay, bisexual and transgender people face discrimination in respect of
housing (among other areas). It recommended that Peru “expedite the adoption of specific

legislation prohibiting discrimination against persons based on sexual orientation”.*

Ensure that eligibility criteria for public or social housing do not exclude same-sex
couples or otherwise discriminate against LGBTI people.

In its Concluding Observations to Mexico (17 April 2018), the ESCR Committee recommended that
Mexico review the measures it has undertaken in respect of the right to housing “with a view to adopting
a comprehensive social housing strategy that [...] avoids segregation and social exclusion related to a
person’s social or economic situation or any other basis of discrimination prohibited under [the ICESCR]”
(implicitly including sexual orientation, gender identity and intersex status).”’

In States Parties that have public or social housing systems, Article 11, when read together with Article
2(2), requires that access to public or social housing be provided without discrimination on the basis

of sexual orientation, gender identity and intersex status. This includes ensuring that, where public or
social housing is provided to couples or families, same-sex couples have the same right to access such
housing as different-sex couples.

Provide assistance to LGBTI people facing homelessness, through emergency
accommodation and inclusion in homelessness policies and strategies.

In General Comment No. 4, the ESCR Committee recognises that, in fulfilling the right to adequate
housing, States Parties must “give due priority to those social groups living in unfavourable conditions by
giving them particular consideration”.>® In many parts of the world, LGBTI people face disproportionate
levels of homelessness or live in sub-standard housing, whether because of discrimination in access to
housing or (in the case of young people) because they have been kicked out of home by their families
due to their sexual orientation, gender identity or intersex status.>®
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Accordingly, in many States Parties, LGBTI people (or specific groups within LGBTI communities) will
constitute a “social group” that requires “due priority” and “particular consideration” in relation to the right
to adequate housing. Fulfilling this obligation may require States Parties to provide or fund emergency
accommodation and/or homeless shelters for LGBTI people.

In addition, in States Parties that already have homelessness strategies or policies, LGBTI people should
be specifically identified as an at-risk group that requires particular consideration.

Include LGBTI people as an at-risk group in national anti-poverty and food security
policies.

The right to an adequate standard of living in Article 11(1) not only includes a right to adequate housing,
but also a right to adequate food and clothing. Moreover, Article 11(2) recognises a fundamental right to
be free from hunger.

In many parts of the world, LGBTI people (or specific groups within LGBTI communities) face higher
rates of poverty than the general population due to discrimination in employment and education and
lack of family support. This often also leads to higher rates of hunger and food insecurity among LGBTI
people. For example, a 2016 study by the Williams Institute found that 27% of lesbian, gay, bisexual and
transgender adults in the United States experienced a time when they did not have enough money to
feed themselves or their families in the past year, compared to 17% of the general population.*

In General Comment No. 20, the ESCR Committee states that, where there are substantive disparities
regarding the realisation of an ICESCR right, States Parties “may be, and in some cases are,
under an obligation to adopt special measures to attenuate or suppress conditions that perpetuate

discrimination”.>®

Accordingly, where there is evidence of LGBTI people facing particular barriers in realising their right

to an adequate standard of living, States Parties need to pay special attention to LGBTI people in any
anti-poverty or food security policies or strategies. Such policies should not only seek to provide targeted
assistance to LGBTI people, but also combat the underlying causes of LGBTI poverty or food insecurity,
including legal or societal discrimination.
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2.6 The right to health — Article 12

2.6.1 Overview of Article 12 of the ICESCR

Article 12 of the ICESCR recognises the right of everyone to the highest attainable standard of physical
and mental health.

2.6.2 Specific obligations in relation to LGBTI people

States Parties are required to take the following measures in order to protect the rights of LGBTI people
under Article 12 of the ICESCR.

Enact laws prohibiting discrimination in access to health care on the basis of sexual
orientation, gender identity and intersex status.

According to General Comment No. 14 on the Right to the Highest Attainable Standard of Health
(General Comment No. 14), the right to health in Article 12 includes, among other things, the right to
access ‘timely and appropriate health care” and “a system of health protection which provides equality of
opportunity for people to enjoy the highest attainable level of health”.*®

General Comment No. 14 specifies that States Parties have a core obligation to “ensure the right of
access to health facilities, goods and services on a non-discriminatory basis, especially for vulnerable
or marginalised groups”.®” Health facilities, goods and services must be “accessible to everyone without
discrimination” on any of the grounds prohibited in Article 2(2), which has been interpreted in General
Comment No. 20 to include sexual orientation, gender identity and intersex status.*®

Accordingly, States Parties must enact laws prohibiting discrimination against LGBTI people in access to
health care, including in relation to public and private health services.

The ESCR Committee has specifically recognised the obligation to prohibit discrimination against LGBT
people in health care in its periodic review of State Parties’ compliance with the ICESCR. For example,
in its Concluding Observations to Kenya (5 April 2016), the ESCR Committee recommended that Kenya
ensure that “no one is discriminated in accessing health care and other social services owing to their
sexual orientation or gender identity”.*® Since the ESCR Committee has repeatedly recognised that
intersex status is one of the protected non-discrimination grounds under the ICESCR, the obligation to
prohibit discrimination in health care also extends to the ground of intersex status.
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Prohibit medically unnecessary surgeries and other medical interventions that alter
the sex characteristics of intersex children without their full and informed consent.

General Comment No. 14 notes that the right to health in Article 12 comprises a range of freedoms,
including “the right to control one’s health and body” and “the right to be free from interference, such as

the right to be free from torture, non-consensual medical treatment and experimentation”.*

In many parts of the word, children and infants born with intersex variations are subject to non-
consensual surgery or other medical interventions that seek to alter their sex characteristics. These
medical interventions violate their right to be free from non-consensual medical treatment. Moreover,
General Comment No. 22 on the Right to Sexual and Reproductive Health (General Comment No.
22) specifically states that “medically unnecessary, irreversible and involuntary surgery and treatment
performed on intersex infants or children” constitutes a violation of the right to sexual and reproductive
health, which is one of the elements of the right to health in Article 12.°'

The ESCR Committee has also recognised non-consensual surgeries and medical interventions as a
violation of Article 12 in its periodic review of State Parties’ compliance with the ICESCR:

¢ Inits Concluding Observations to the Netherlands (6 July 2017), the ESCR Committee
expressed concern at the “practice of early surgery and medical interventions on intersex
children, which are not necessary for physical health and alters their sex characteristics, [and] do
not respect their right to free, prior and informed consent”. The ESCR Committee recommended
that the Netherlands “review the practice of early surgery and medical interventions on intersex
children, in order to make sure that they are mature enough to be consulted on their preferred
treatments on the basis of their informed choices and consent”.%?

¢ Inits Concluding Observations to Australia (11 July 2017), the ESCR Committee expressed
concern that “children born with intersex variations are subject to early surgeries and medical
interventions before they are able to provide full and informed consent”.%

Accordingly, States Parties should enact legislation that prohibits health care facilities and doctors from
carrying out any medically unnecessary surgeries or medical interventions that seek to alter the sex
characteristics of intersex children without their full and informed consent.
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Take positive measures to ensure that LGBTI people have effective and non-
discriminatory access to health facilities, goods and services.

According to General Comment No. 14, States Parties have an obligation to ensure that health facilities,
goods and services are accessible to all, without discrimination “in law and in fact”.®* This requires States
Parties to go beyond anti-discrimination laws and take positive measures to ensure that LGBTI people
do not face de facto discrimination in accessing health care, particularly where there is evidence of
specific barriers and systemic inequalities faced by LGBTI people in exercising their right to health.

Positive measures may include policies and guidelines for the delivery of LGBTI-inclusive and sensitive
health care, the explicit inclusion of LGBTI people in national health policies, and strategies to address
specific health disparities faced by LGBTI people, such as higher rates of mental iliness due to stigma
and minority stress. Such policies and guidelines should pay attention to the distinct needs of various
groups within LGBTI communities (e.g. bisexual men, lesbian women, intersex people and transgender
women) and the specific barriers and disparities they face with regard to health care.

The ESCR Committee has recognised the importance of positive measures in fulfilling LGBTI people’s
right to health in several Concluding Observations to States Parties:

¢ Inits Concluding Observations to Ecuador (13 December 2012), the ESCR Committee
expressed concern at shortcomings in the delivery of antiretroviral drugs and health services to
LGBT people, and recommended that Ecuador establish “guidelines for ensuring that lesbian,
gay, bisexual and transgender persons have access to health services, including sexual and

reproductive health services, on a non-discriminatory basis”.*®

¢ Inits Concluding Observations to Kyrgyzstan (7 July 2015), the ESCR Committee noted that
discrimination in access to health care persisted against LGBTI people, and recommended that
Kyrgyzstan increase “human, technical and financial resources allocated to the health sector”
and “monitor discrimination in access to health services and ensure that health professionals

who hamper anyone’s access are duly sanctioned”.*®

Potential evidence of violations

o Testimonials or data identifying systemic discrimination faced by LGBTI people (or specific
groups within LGBTI communities) in accessing health care and exercising their right to
health. For example, evidence that intersex people avoid accessing health care due to
trauma based on previous medical experiences, fear of discrimination or concerns about
receiving inappropriate medical treatment.

e Evidence of health disparities faced by LGBTI people compared to the general population,
such as higher rates of mental illness or other diseases. For example, statistics showing that
bisexual women have higher rates of cancer or heart disease than non-bisexual women.

Ensure that medical professionals receive training on the specific health needs of
LGBTI people and that medical curricula do not discriminate against or negatively
stereotype LGBTI people.

A key measure to address de facto discrimination in accessing health facilities, goods and services is
training medical professionals to be sensitive to the needs of LGBTI people, whether through curricula

in medical schools or through ongoing professional training. Such training should ensure that medical
professionals understand the distinctions between sexual orientation, gender identity and intersex status,
as well as the distinct health issues and needs of various groups within LGBTI communities, such as
bisexual women, gay men, intersex people and transgender men.

22 Using the ICESCR to Protect the Economic, Social and Cultural Rights of LGBTI People



States Parties should also ensure that medical textbooks or other curricular materials do not discriminate
against LGBTI people, including through labelling same-sex attraction and transgender identity as mental
illnesses or categorising intersex variations as disorders. Medical curricula that discriminate against

or negatively stereotype LGBTI people can result in medical professionals forming negative attitudes
towards LGBTI people, resulting in discriminatory and inappropriate health care that violates the right to
health in Article 12.

The ESCR Committee has specifically recognised the importance of LGBTI-specific training and
awareness-raising campaigns for health care workers:

¢ Inits Concluding Observations to Sri Lanka (4 August 2017), the ESCR Committee
recommended that Sri Lanka “develop and implement training programmes to educate and
sensitize [...] health-care workers [...] on issues affecting lesbian, gay, bisexual, transgender

and intersex persons”.?’

¢ Inits Concluding Observations to Macedonia (14 July 2016), the ESCR Committee
recommended that Macedonia eradicate negative stereotypes about and stigmatisation of
LGBTI people, including by “conducting awareness-raising campaigns for [...] health-care
providers” (among other groups).®®

Potential evidence of violations

o Testimonials or data identifying discrimination against, or stereotyping of, LGBTI people
by medical professionals. For example, evidence of medical professionals providing
inappropriate medical treatment to LGBTI people, such as failing to recognise the specific
health needs of bisexual people or unduly focusing on sexually transmitted infections in the
case of gay men while ignoring more likely causes of medical symptoms.

e Evidence of medical textbooks or other curricular materials that refer to same-sex attraction,
transgender identity and/or intersex variations as disorders. For example, medical textbooks
or protocols classifying intersex variations as “disorders of sex development”.

Ensure that same-sex attraction, transgender identity and intersex variations are not
treated as medical disorders.

General Comment No. 22 states that requiring LGBTI people to be “cured’ by so-called ‘treatment’ or
treating them as “mental or psychiatric patients” are a “clear violation” of LGBTI people’s right to sexual
and reproductive health, which is one of the elements of the right to health.®

The ESCR Committee’s inclusive reference to “lesbian, gay, bisexual, transgender and intersex
people” and to “cures” through “treatment’ (in a general sense) appears broad enough to prohibit

the pathologisation of same-sex attraction, transgender identity and intersex variations (including the
characterisation of intersex variations as “disorders of sex development’). Accordingly, States Parties
should ensure that same-sex attraction and transgender identity are not treated as mental ilinesses and
that intersex variations are not classified as physical disorders that require treatment.

In its Concluding Observations to Germany (12 July 2011), the ESCR Committee expressed concern
that “transsexual’ and intersex persons are “often assimilated to persons with mental illness”.”® In
this observation, the ESCR Committee appears to misunderstand the fact that intersex variations are
typically classified as physical disorders rather than mental ilinesses, and that it is this classification
which should be regarded as violating the right to health. Nevertheless, the ESCR Committee
recommended that Germany take steps to ensure that the “personal integrity and sexual and
reproductive health rights” of intersex people are respected.”
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Potential evidence of violations

o Evidence of same-sex attraction, transgender identity or intersex variations being treated
as disorders (under various terms) by national medical associations or in national medical
standards and classifications.

e Evidence of doctors or health care providers offering ‘treatment’ or ‘cures’ for same-sex
attraction, transgender identity or intersex variations. This may include “conversion therapy”
in the case of LGBT people or non-consensual surgery or other medical interventions that
seek to alter the sex characteristics of intersex people.

Decriminalise consensual sexual conduct between persons of the same sex and
repeal laws criminalising expressions of one’s gender identity.

As mentioned above, General Comment No. 14 refers to the “right to control one’s health and body” as
one of the freedoms included within the right to health. This freedom specifically includes “sexual and
reproductive freedom”. > Moreover, General Comment No. 22 provides that the “[c]riminalization of
sex between consenting adults of the same gender or the expression of one’s gender identity is a clear

violation of human rights”.”

The ESCR Committee has also repeatedly recommended the decriminalisation of consensual same-sex
relations in its periodic review of States Parties’ compliance with the ICESCR:

¢ Inits Concluding Observations to Uganda (8 July 2015), the ESCR Committee expressed its
concern about the “criminalization of consensual same-sex conduct” in Uganda’s Penal Code
and recommended that Uganda “urgently take steps”to decriminalise consensual same-sex
sexual conduct.”

e Inits Concluding Observations to Iran (10 June 2013), the ESCR Committee broadly
recommended that Iran “repeal or amend all legislation that results or could result in
discrimination, prosecution and punishment of people because of their sexual orientation or

» 75

gender identity”.

¢ Inits Concluding Observations to Tanzania (13 December 2012) and Ethiopia (31 May 2012), the
ESCR Committee recommended that both States Parties take “urgent steps to amend the Penal

Code to decriminalize homosexuality”.”®

The ESCR Committee’s reference to the criminalisation of “the expression of one’s gender identity” in
General Comment No. 22 is broad enough to capture laws in some jurisdictions that prohibit ‘cross-
dressing’ or that prohibit ‘males’ from ‘impersonating’ women. In its Concluding Observations to Guyana
(27 October 2015), the ESCR Committee specifically expressed its concern that “cross-gender dressing
[is] criminalized” and recommended that Guyana repeal laws criminalising “cross-gender dressing”.”
A violation of Article 12 would also occur where laws of general application, such as laws on ‘public
indecency’, ‘immorality’ or ‘debauchery’, are used to target transgender or gender-diverse people

expressing their gender identity in public.

Criminal laws that discriminate on the basis of sexual orientation or gender identity not only violate the
sexual and reproductive freedom inherent in the right to health, but also prevent effective access to
health care. This is because such laws often discourage LGBT people from seeking health care for fear
of revealing potential criminal conduct.
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Ensure that transgender people are able to change their legal gender on the basis of
self-determination, without invasive prerequisites such as surgery or sterilisation.

In many States Parties, transgender people are required to undergo gender affirmation surgery,
sterilisation or other forms of medical treatment before they can have their gender identity legally
recognised. This represents a violation of the “right to control one’s health and body”, which is one of the
components of the right to health identified by the ESCR Committee in General Comment No. 14.7

The ESCR Committee has specifically recognised the obligation for States Parties to create accessible
procedures for legal gender recognition:

¢ Inits Concluding Observations to Lithuania (24 June 2014), the ESCR Committee recommended

that Lithuania take effective measures to ensure that legal recognition of gender is not dependent

on “gender reassignment surgery”.79

e Inits Concluding Observations to Russia (16 October 2017), the ESCR Committee

recommended that Russia “put in place a quick, transparent and accessible procedure for legal

gender recognition, to facilitate the enjoyment of [ICESCR] rights by transgender persons”.®°

Ensure that LGBTI-inclusive sexual health education is provided in schools.

General Comment No. 14 states that the right to health includes “access to health-related education
and information, including on sexual and reproductive health” and that States Parties have an obligation
to promote “health education, as well as information campaigns, in particular with respect to HIV/AIDS,
sexual and reproductive health”®'

More specifically, General Comment No. 22 stipulates that the right to sexual and reproductive health,
when read together with the right to education in Article 13 and the right to non-discrimination in
Article 2(2), “entails a right to education on sexuality and reproduction that is comprehensive, non-
discriminatory, evidence-based, scientifically accurate and age appropriate”.®? States Parties have a
“core obligation” to provide such education to all individuals and groups.®

Given that the non-discrimination obligation in Article 2(2) has been interpreted to include sexual
orientation, gender identity and intersex status, States Parties must provide sexual health education in a
manner that includes LGBTI people and their specific sexual health needs.
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Ensure that health indicators and statistics are disaggregated on the basis of sexual
orientation, gender identity and intersex status.

According to General Comment No. 14, States Parties must continually monitor fulfiiment of their
obligations relating to the right to health, including by identifying appropriate indicators and benchmarks
pertaining to the right to health. Such indicators must be disaggregated on the prohibited grounds of
discrimination under the ICESCR, which include sexual orientation, gender identity and intersex status.®*

Accordingly, States Parties should ensure that, in national health strategies or reports that measure the
realisation of the right to health, health data is disaggregated on the basis of sexual orientation, gender
identity and intersex status. This can then be used to identify areas where LGBTI people face specific
patterns of disadvantage regarding their right to health.

Remove legal discrimination and take positive steps to reduce all forms of social
discrimination against LGBTI people.

General Comment No. 14 provides that the right to health is not confined to the right to health care, but
instead “embraces a wide range of socio-economic factors that promote conditions in which people can
lead a healthy life” and that a “wider definition of health also takes into account such socially-related
concerns as violence and armed conflict”.®

Significantly, General Comment No. 14 notes that the ICESCR prohibits any discrimination in the
“underlying determinants of health” on the grounds covered by Article 2(2), including sexual orientation,
gender identity and intersex status.®

Accordingly, in guaranteeing LGBTI people’s right to health, States Parties have an obligation to take
measures against any socio-economic factors that result in stigma, discrimination or violence against
LGBTI people and which thereby affect the mental and physical health of LGBTI people. This may
include taking measures to remove or reduce:

e legal discrimination (including, for example, denial of marriage equality or lack of an effective and
accessible procedure for legal gender recognition);

e discrimination and harassment within education, employment, housing and family and social life;
and

e violence and hate crimes against LGBTI people.

Specific actions that States Parties can take to reduce discrimination in areas such as education,
employment and housing are addressed in other parts of this Guide.

Potential evidence of violations

Evidence establishing a connection between legal or social discrimination and negative health
outcomes for LGBTI people. For example, studies showing the mental health impacts of bullying
in schools, discrimination in employment or denying same-sex couples the right to marry.

Implement measures to prevent or reduce suicide by LGBTI people.

In many States Parties, LGBTI people face higher suicide rates than the general population, as a result
of stigma, discrimination and violence.®’

The ESCR Committee has specifically recognised that the failure to take steps to prevent the root
causes of suicide, including by not addressing discrimination and stigma against LGBTI people, may
constitute a violation of the ICESCR. In its Concluding Observations to South Korea (19 October 2017),
the ESCR Committee recommended that South Korea “strengthen efforts to prevent suicide, including by
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addressing its societal root causes, including [...] discrimination and hate speech experienced by certain
groups, such as lesbian, gay, bisexual, transgender and intersex persons”.®
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2.7 The right to education — Article 13

2.7.1 Overview of Article 13 of the ICESCR
Article 13(1) of the ICESCR recognises the right of everyone to education.

Article 13(2) provides, among other things, that primary education shall be available to all for free, while
secondary and higher education shall be made equally accessible to all.

2.7.2 Specific obligations relating to LGBTI people under Article 13

States Parties are required to take the following measures in order to protect the rights of LGBTI people
under Article 13 of the ICESCR.

Enact laws and policies prohibiting discrimination in education on the basis of
sexual orientation, gender identity and intersex status.

According to the ESCR Committee’s General Comment No. 13 on the Right to Education (General
Comment No. 13), Article 13 requires States Parties to ensure that primary, secondary and higher
education is accessible to all, especially the “most vulnerable groups”, without discrimination.®
Discrimination must be prohibited on the basis of all the grounds in Article 2(2) of the ICESCR, which,
as outlined in section 2.2 above, has been interpreted to include sexual orientation, gender identity and
intersex status. General Comment No. 13 makes it clear that the right to non-discrimination in education
applies immediately to all aspects of education and is not subject to the availability of resources.*

Implement anti-bullying policies that specifically include LGBTI people.

General Comment No. 13 specifies that education must be accessible to all “in fact” as well as “in law”.*'

This requires States Parties to take positive measures to combat barriers to education on the basis of
sexual orientation, gender identity and intersex status. General Comment No. 13 specifically states that
“the failure to take measures which address de facto educational discrimination” is a violation of Article
13.%2
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The ESCR Committee has specifically referred to the obligation to implement anti-bullying policies in
schools in its periodic reviews of States Parties’ compliance with the ICESCR:

e Inits Concluding Observations to Russia (16 October 2017), the ESCR Committee
recommended that Russia “implement a zero-tolerance policy against harassment in schools,
paying particular attention to lesbian, gay, bisexual or transgender children or children of lesbian,
gay, bisexual or transgender families, and ensure effective protection of victims of bullying and

their families” %

¢ Inits Concluding Observations to Poland (2 December 2009), the ESCR Committee expressed
deep concern at reports of homophobia and bullying in schools, and recommended that Poland
take measures, including raising awareness, to tackle homophobic behaviours in educational
institutions and environments.*

The bullying and harassment of LGBTI students, whether by teachers or other students, leads to higher
levels of mental distress, increased drop-out rates and decreased educational performance.?® LGBTI-
inclusive anti-bullying policies are therefore a key measure to address the educational disadvantages
faced by LGBTI students and allow them to effectively realise their right to education. To fully

meet the requirements of Article 13, anti-bullying policies must not simply prohibit bullying but also
provide adequate enforcement mechanisms and be accompanied by training of teachers and school
administrators.

Allow students to access facilities and wear uniforms in line with their gender
identity.

Allowing all students to wear uniforms or to access facilities, including bathrooms and change rooms,

in line with their gender identity is a component of States Parties’ obligation to ensure that the right to
education is realised without discrimination on the basis of gender identity. This is required by Article 13
when read together with the non-discrimination obligation in Article 2(2).

Requiring transgender students to wear uniforms or use facilities that do not align with their gender
identity represents a form of different treatment when compared to cisgender students, who are not
subject to any such requirements. In addition, such treatment creates a significant amount of discomfort
and distress for transgender students.® This tends to increase drop-out rates, which leads to educational
disadvantage for such students and prevents them for fully realising their right to education.
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Ensure that school curricula teach respect for and awareness of LGBTI people and
do not discriminate against or negatively stereotype them.

According to General Comment No. 13, States Parties must ensure that educational curricula are
directed to the objectives of Article 13(1). These include the “full development of the human personality
and the sense of its dignity” and “respect for human rights and fundamental freedoms”.?” In some
States Parties, textbooks describe same-sex attraction, transgender identity or intersex variations as
“diseases” or “disorders” or otherwise contain material that is discriminatory towards or negatively
stereotypes LGBTI people.? This violates the obligation to ensure that curricula promote human rights
and fundamental freedoms, as mentioned in General Comment No. 13.

More generally, curricula that teach respect for LGBTI people are an important measure for redressing
“de facto educational discrimination”, which is a requirement for States Parties according to General
Comment No. 13.%°

Repeal any laws that prohibit discussion or expression of sexual orientation, gender
identity and intersex status in education.

General Comment No. 13 explicitly states that “the failure to repeal legislation which discriminates
against individuals or groups, on any of the prohibited grounds, in the field of education” constitutes a
violation of Article 13 of the ICESCR.'® In relation to LGBTI people, such legislation may include, for
example, laws requiring students to be expelled or denied admission to schools if they express their
sexual orientation, gender identity or intersex status, or laws that prohibit discussion of LGBTI issues in
education (e.g. laws prohibiting “propaganda of non-traditional sexual relationships among minors” in
Russia).""!

In its Concluding Observations to Burundi (16 October 2015), the ESCR Committee voiced its concern
about a Ministerial Ordinance that listed “homosexuality” as one of the reasons for which children could
be expelled from or denied admission to school. The ESCR Committee recommended that all provisions
that could lead to the discrimination, prosecution or punishment of individuals on the basis of their sexual
orientation or gender identity be repealed, and that Burundi take appropriate steps to ensure that lesbian,
gay, bisexual and transgender individuals can exercise all of their ICESCR rights."®
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Develop and implement training programs for teachers that improve awareness of
LGBTI students and the discrimination facing such students.

Even in States that have anti-discrimination laws or anti-bullying policies, or that recognise sexual and
gender diversity in the curriculum, teachers are often ill-equipped to deal with instances of discrimination
against LGBTI students or to otherwise promote understanding of sexual and gender diversity. Programs
training teachers about LGBTI students and how to tackle discrimination against them in schools
represent a key measure to address “de facto educational discrimination”, which States Parties have an
obligation to address according to General Comment No. 13."%

The importance of teacher training programs has been recognised by the ESCR Committee. In its
Concluding Observations to Sri Lanka (4 August 2017), the ESCR Committee expressed concern
about widespread discrimination against LGBTI persons in education and recommended that Sri Lanka
“develop and implement training programmes to educate and sensitize [...] teachers [...] on issues

affecting lesbian, gay, bisexual, transgender and intersex persons”."™

Using the ICESCR to Protect the Economic, Social and Cultural Rights of LGBTI People 31



2.8 The right to take part in cultural life — Article 15(1)(a)

2.8.1 Overview of Article 15(1)(a) of the ICESCR

Article 15(1)(a) of the ICESCR requires States Parties to recognise the right of everyone to take part in
cultural life.

Article 15(1)

The States Parties to the present Covenant recognize the right of everyone:
a. To take part in cultural life;

b. To enjoy the benefits of scientific progress and its applications;

c. To benefit from the protection of the moral and material interests resulting from any
scientific, literary or artistic production of which he is the author.

Paragraphs (b) and (c) of Article 15(1), regarding the benefits of scientific progress and the protection
of the moral and material rights of authors, are not dealt with in this section, as they are areas which the
ESCR Committee has not explored in relation to LGBTI people.

2.8.2 Specific obligations in relation to LGBTI people

States Parties are required to take the following measures in order to protect the rights of LGBTI people
under Article 15(1)(a) of the ICESCR.

Enact laws prohibiting discrimination in access to cultural goods and services,
including sport, on the basis of sexual orientation, gender identity and intersex
status.

Like all of the other rights under the ICESCR, Article 15(1)(a) must be read subject to the non-
discrimination obligation in Article 2(2), which means that the right to take part in cultural life must be
available to all people regardless of their sexual orientation, gender identity and intersex status. In giving
effect to this right, States Parties should ensure that LGBTI people cannot be discriminated against when
accessing cultural goods and services.

General Comment No. 21 on the Right of Everyone to Take Part in Cultural Life (General Comment
No. 21) defines “culture” as a “broad, inclusive concept encompassing all manifestations of human
existence”. This specifically includes ways of life, language, literature, music, religion, sport, food,
clothing, the arts and customs and traditions.'®

Some of the “cultural goods and services” mentioned in General Comment No. 21 as falling within the
scope of the right to take part in cultural life include access to libraries, museums, theatres, cinemas and
sports stadiums, alongside intangible cultural goods such as language and history.'® In addition, General
Comment No. 5 on Persons with Disabilities refers to access to restaurants in the context of the right to
take part in cultural life, which is supported by the reference to “food” as a form of cultural life in General
Comment No. 21."%"

Accordingly, laws protecting the rights of LGBTI people under Article 15(1)(a) must broadly prohibit
discrimination in relation to all types of cultural goods and services. This should include, among other
things, entertainment venues (e.g. cinemas and music venues), food venues and sport (both as a
spectator and as a participant).
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Potential evidence of violations
Testimonials of discrimination in accessing cultural goods and services, including:

e denials of entry or ejection from venues such as cinemas, museums, music concerts or
restaurants, based on a person’s sexual orientation, gender identity or intersex status;

o harassment of LGBTI people by operators of such venues; or

e prohibitions on expressions of sexual orientation, gender identity or intersex status when
accessing cultural venues.

Enable LGBTI people to effectively participate in sport by actively combating
discrimination on the basis of sexual orientation, gender identity and intersex status
in this area.

As mentioned above, “sport”is identified in General Comment No. 21 as one of the dimensions of
cultural life that falls within the scope of Article 15(1)(a).’® This is very significant, given the high levels of
discrimination, harassment and exclusion that LGBTI people tend to face in relation to sport globally.

The right to take part in sport involves not only access to sporting venues as a spectator, but also active
participation in sporting activities, including sports clubs. This is evident from the phrase ‘“fo take part
in” cultural life in Article 15(1)(a), which General Comment No. 21 characterises as involving a right to
participate in, access and contribute to cultural life.'%

States Parties therefore have an obligation to combat discrimination against LGBTI people in the field
of sport, including by working with sporting associations to implement policies against harassment and
bullying of LGBTI sportspeople.

Potential evidence of violations

Testimonials or data regarding discrimination in the area of sport, including in relation to sporting
clubs. For example, testimonials of LGBTI people being bullied while playing sport (including

by teammates or coaches at sporting clubs as well as by spectators), or survey data of LGBTI
people avoiding organised sport because of a fear of discrimination or exclusion.

Ensure that everyone, including transgender and intersex people, can participate in
competitive sport in accordance with their gender identity.

For transgender and intersex people, one of the key barriers to participating in sport is the existence of
rules prohibiting them from participating in accordance with their gender identity.

Under many national sporting policies, transgender people are required to participate in sport in
accordance with the sex assigned to them at birth rather than their gender identity, or they may have
to meet certain invasive prerequisites, such as surgery or hormone-related criteria, before they can
compete in accordance with their gender identity. "

Intersex people are often excluded from competing in sport even in accordance with the sex assigned to
them at birth (as well as their gender identity) unless they satisfy certain hormonal criteria. For example,
intersex women may be required to have testosterone levels that fall within certain limits. These criteria
are not based on scientific evidence and represent discrimination on the basis of intersex status.™
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By imposing discriminatory barriers on the participation of transgender and intersex people in sport, the
types of policies described above would violate the right to take part in cultural life in Article 15(1)(a) of
the ICESCR, when read together with the non-discrimination obligation in Article 2(2).

Potential evidence of violations

Policies or rules that impose discriminatory criteria on participation in gender-specific sports
competitions and are not supported by evidence. For example, hormone limits or minimum
hormone requirements for participation in women’s sport or criteria that exclude women with
certain sex characteristics from participating in women’s sport.

Allow and provide effective protection to LGBTI cultural events.

General Comment No. 21 provides that the right to take part in cultural life is not simply an individual
right, exercisable alone, but also a right that may be exercised in association with others or within a
community or group.'" This means that LGBTI people have the right to access cultural goods and
services relevant to them as a community.

One of the aspects of “culture” set out in General Comment No. 21 is “customs and traditions through
which individuals, groups of individuals and communities express their humanity and the meaning they
give to their existence”.""® Accordingly, LGBTI-related cultural events, including film screenings, festivals,
pride parades, pageants, community fairs, sporting events and artistic or literary exhibitions, clearly fall
within the scope of “cultural life” in Article 15(1)(a).

According to General Comment No. 21, fulfilling the right to cultural life requires States Parties to both
abstain from interfering with access to cultural goods and services, and to take positive action to ensure
the necessary preconditions for participating in, facilitating and promoting cultural life." In this way,
States Parties must not only allow LGBTI cultural events to take place freely, but must also provide
protection for such events so that they can take place without violence or interference from others.

Potential evidence of violations

e Bans, raids or refusals to grant permits in relation to cultural events with an LGBTI focus,
such as film screenings, festivals, pageants, pride parades, community fairs or exhibitions.

e Inadequate police protection of LGBTI cultural events, which enables such events to be
interrupted, including through violence, by non-state actors. For example, evidence of
LGBTI-related film screenings being cancelled due to threats of violence and inadequate
police protection.

Repeal laws or policies that censor or restrict depictions of LGBTI people or LGBTI-
related themes.

Article 15(1)(a) requires States Parties to repeal laws or policies that censor depictions of LGBTI people
or LGBTlI-related themes in areas such as literature or audiovisual media (film, television, radio, Internet-
based content, etc). These include policies prohibiting positive or neutral representations of LGBTI
people, same-sex relationships or families.

Restrictions on LGBTI-related forms of cultural expression impose barriers on the ability of LGBTI people
to individually and collectively take part in cultural life without discrimination on the basis of their sexual
orientation, gender identity and intersex status.
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While the ESCR Committee has not specifically opined on LGBTI-related censorship, it has stated that
censorship in general may interfere with the right to take part in cultural life pursuant to Article 15(1)(a):

e In General Comment No. 21, the ESCR Committee held that States Parties’ obligation to respect

the right to take part in cultural life includes an obligation to “abolish censorship of cultural

activities in the arts and other forms of expression”.""®

e Inits Concluding Observations to Tunisia (14 May 1999), the ESCR Committee expressed
concern at the censorship exercised on cultural productions and recommended that the criteria
for censorship be made fully compatible with the right of all persons to take part in cultural life.

116
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Box 1 provides a summary of the specific obligations that States Parties have in relation to LGBTI people
under the ICESCR, as set out in the sections above. As noted in section 2.1, these obligations have
been derived by Kaleidoscope from a close interpretation of the text of the ICESCR as well as the ESCR
Committee’s Concluding Observations and General Comments. They are not, however, intended to be
exhaustive nor do they represent an “official” list of obligations endorsed by the ESCR Committee.
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Box 1: Summary of obligations under the ICESCR in respect of LGBTI
people

The right to work — Articles 6 and 7

Enact laws that prohibit discrimination and harassment in employment on the basis
of sexual orientation, gender identity and intersex status.

Take active steps, including information campaigns and training programs, to
combat employment discrimination against LGBTI people.

Allow transgender people to determine their own gender in official identity
documents.

Decriminalise consensual sexual conduct between persons of the same sex and
expunge the criminal records of persons convicted of such offences.

The rights to social security and to protection and assistance for the
family — Articles 9 and 10

Provide legal recognition to same-sex couples and families.

Provide same-sex couples with the same social security rights as different-sex
couples.

Ensure that same-sex couples have equal parenting rights.

Provide non-binary and third gender persons with the same relationship and family
rights as other persons.

Establish specific schemes providing social security to LGBTI people, where
necessary.

Ensure that social security application and eligibility processes are inclusive of
LGBTI people.

The right to an adequate standard of living, including food and housing
— Article 11

Enact laws prohibiting discrimination on the basis of sexual orientation, gender
identity and intersex status in the field of housing.

Ensure that eligibility criteria for public or social housing do not exclude same-sex
couples or otherwise discriminate against LGBTI people.

Provide assistance to LGBTI people facing homelessness, through emergency
accommodation and inclusion in homelessness policies and strategies.

Include LGBTI people as an at-risk group in national anti-poverty and food security
policies.
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The right to health — Article 12

Enact laws prohibiting discrimination in access to health care on the basis of sexual
orientation, gender identity and intersex status.

Prohibit medically unnecessary surgeries and other medical interventions that alter
the sex characteristics of intersex children without their full and informed consent.

Take positive measures to ensure that LGBTI people have effective and non-
discriminatory access to health facilities, goods and services.

Ensure that medical professionals receive training on the specific health needs of
LGBTI people and that medical curricula do not discriminate against or negatively
stereotype LGBTI people.

Ensure that same-sex attraction, transgender identity and intersex variations are
not treated as medical disorders.

Decriminalise consensual sexual conduct between persons of the same sex and
repeal laws criminalising expressions of one’s gender identity.

Ensure that transgender people are able to change their legal gender on the basis
of self-determination, without invasive prerequisites such as surgery or sterilisation.

Ensure that LGBTI-inclusive sexual health education is provided in schools.

Ensure that health indicators and statistics are disaggregated on the basis of sexual
orientation, gender identity and intersex status.

Remove legal discrimination and take positive steps to reduce all forms of social
discrimination against LGBTI people.

Implement measures to prevent or reduce suicide by LGBTI people.

The right to education — Article 13

Enact laws and policies prohibiting discrimination in education on the basis of
sexual orientation, gender identity and intersex status.

Implement anti-bullying policies that specifically include LGBTI people.

Allow students to access facilities and wear uniforms in line with their gender
identity.

Ensure that school curricula teach respect for and awareness of LGBTI people and
do not discriminate against or negatively stereotype them.

Repeal any laws that prohibit discussion or expression of sexual orientation, gender
identity and intersex status in education.

Develop and implement training programs for teachers that improve awareness of
LGBTI students and the discrimination facing such students.

The right to take part in cultural life — Article 15(1)(a)

Enact laws prohibiting discrimination in access to cultural goods and services,
including sport, on the basis of sexual orientation, gender identity and intersex
status.

Enable LGBTI people to effectively participate in sport by actively combating
discrimination on the basis of sexual orientation, gender identity and intersex status
in this area.

Ensure that everyone, including transgender and intersex people, can participate in
competitive sport in accordance with their gender identity.

Allow and provide effective protection to LGBTI cultural events.

Repeal laws or policies that censor or restrict depictions of LGBTI people or LGBTI-
related themes.
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3. Using UN mechanisms to
improve the protection of the
economic, social and cultural
rights of LGBTI people

Section 2 of this Guide provided an overview of how the various human rights within the ICESCR apply
to LGBTI people and the specific obligations that States Parties have in this regard. This section 3
provides an overview of the different UN mechanisms that NGOs and activists can use to help ensure
that States Parties comply with their obligations under the ICESCR.

Many NGOs and activists working for the rights of LGBTI people have a predominantly domestic
focus, engaging with national branches of government, such as the executive, legislature or judiciary,
to improve human rights protection for LGBTI people. For example, activists may lobby national
parliaments to approve LGBTI-inclusive anti-discrimination legislation or legal gender recognition laws,
work with education departments to introduce anti-bullying policies or commence strategic litigation in
national courts to decriminalise same-sex sexual conduct or recognise same-sex unions.

While advocacy at the national level is undoubtedly useful, engaging with international mechanisms
can provide an additional tool through which activists can achieve domestic law and policy reform.
Positive outcomes at the international level can be used to lobby and pressure national governments
to better protect the human rights of LGBTI people, as part of an integrated, multi-level strategy. For
example, activists campaigning for a ban on non-consensual surgeries and medical interventions on
intersex children in a given State Party may engage with the ESCR Committee, obtain a favourable
recommendation on this issue as part of that State Party’s periodic review, and then use that
recommendation (alongside other strategies) to increase pressure on the State Party to ban such
surgeries and interventions.

Another benefit of engaging with international mechanisms is that it creates international jurisprudence
that can then be used by activists in other countries to bolster their own domestic law reform efforts.

There are a variety of different UN mechanisms that activists can engage with to improve protection of
the economic, social and cultural rights of LGBTI people. Section 3.1 sets out different ways of engaging
with the ESCR Committee, while section 3.2 considers the various mechanisms that fall under the
responsibility of the UN Human Rights Council. Section 3.3 contains a summary of all the mechanisms
discussed in sections 3.1 and 3.2, enabling NGOs and activists to readily compare the similarities and
differences between each mechanism and determine which one is most suitable in their circumstances.

3.1 Engaging with the ESCR Committee

3.1.1 Introduction

As the monitoring body of the ICESCR, the ESCR Committee has a number of mechanisms through
which it oversees the compliance of States Parties with the ICESCR. These mechanisms, which are
summarised in section 1.3 above, provide a range of engagement opportunities for NGOs to bring global
attention to violations of ICESCR rights.

This section discusses the following mechanisms and the ways in which NGOs can become involved
with such mechanisms:
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e periodic review of States Parties’ compliance with the ICESCR - section 3.1.2;
e General Comments — section 3.1.3; and

e individual communications — section 3.1.4.

3.1.2 Periodic reviews of States Parties

The ESCR Committee conducts a periodic review of each State Party’s compliance with the ICESCR
every five years (although delays often occur due to States Parties not meeting their reporting obligations
on time).

Figure 1 illustrates the different stages of the periodic review process and the different avenues for NGO
involvement. Green boxes set out steps taken by the State Party under review, blue boxes set out steps
that can be taken by NGOs, and red boxes set out steps taken by the ESCR Committee.

NGOs provide input into the drafting
of the State Party report
(See section 3.1.2.1)

State Party submits periodic report to
ESCR Committee

—— e —— —— — — — — — — — —— —— —

NGOs submit parallel reports to ESCR
Committee (for Pre-Sessional Working Parallel reports for the Pre-Sessional
Group) on potential items to be included in I —— | Working Group should be submitted
the List of Issues | 10 weeks prior to the start date of the
(See section 3.1.2.2) | relevant Pre-Sessional Working Group

N e e e e e e /
ESCR Committee holds Pre-Sessional
Working Group and releases a List of
Issues
State Party submits reply to List of Issues
2 N\

Parallel reports for the Review

|
|
|
I

the Review Session ek

prior to the start date of the relevant
(See section 3.1.2.3)

Review Session

—— ————

—— e — — — — — —— — ———

ESCR Committee holds Review Session NGOs make oral representations
and releases Concluding Observations and brief ESCR Committee members

regarding the State Party dur}gg the Rtgvie\sl)vfss‘,;ion
ee section 3.1.2.

NGOs use Concluding Observations (if
favourable) to lobby for domestic reform
(See section 3.1.2.5)

Figure 1: Stages of the periodic review process and opportunities for NGO involvement
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3.1.2.1 Input into State Party reports

For each periodic review, States Parties are required to submit a report that sets out the steps they have
taken to comply with the ICESCR and the progress they have achieved in respect of economic, social
and cultural rights since the previous review by the ESCR Committee.

In some cases, States Parties will consult with civil society when preparing their report. This provides
an opportunity for NGOs to ensure that the State Party report is inclusive of LGBTI issues, including
any progress made in respect of the economic, social and cultural rights of LGBTI people and any
commitments by the State Party to address remaining violations.

States Parties are required to submit a periodic report within Note: Links to the websites

two years of ratifying the ICESCR and then every five years e
after that. However, in practice, States Parties are often late in mechanisms, including the
submitting their reports. The reporting deadlines for each State ESCR Committee, can be found
Party are set out on the ESCR Committee’s website. NGOs in section 4.1.

should monitor these deadlines and:

e where appropriate, engage with governments in order to determine whether there is an
opportunity to provide input into the drafting of the State Party report; or

o if submission of the State Party report has been delayed, lobby governments to submit a report
as soon as possible.

3.1.2.2. Parallel reports for the Pre-Sessional Working Group

After a State Party submits its periodic report, the ESCR Committee will allocate the State Party to an
upcoming meeting of the Pre-Sessional Working Group. The Pre-Sessional Working Group is the first
stage of the periodic review and consists of five members of the ESCR Committee. The Pre-Sessional
Working Group typically meets twice a year (for one week) and generally reviews five to ten states per
session. The dates of upcoming sessions of the Pre-Sessional Working Group, and which States Parties
are being reviewed, can be found on the “Sessions” page of the ESCR Committee’s website.

Before the Pre-Sessional Working Group meeting is held, NGOs have the opportunity to submit “parallel
reports” to the Pre-Sessional Working Group which set out additional information regarding the State
Party’s compliance with the ICESCR. Parallel reports, also called “shadow reports”, allow NGOs to
provide information about violations of ICESCR rights that are not mentioned, or are not accurately
reported, in the State Party’s report.

Parallel reports represent one of the most significant and powerful ways for NGOs and activists to
become involved in better protecting the economic, social and cultural rights of LGBTI people. In
particular, parallel reports allow the ESCR Committee to obtain a more balanced and accurate picture of
a State Party’s compliance with the ICESCR. Given that many State Party reports are completely silent
on LGBTI issues (or only outline positive developments), parallel reports are crucial to raising awareness
of the economic, social and cultural rights violations faced by LGBTI people, as well as making
recommendations on how such violations can be addressed.

Before its meeting, the Pre-Sessional Working Group will review the State Party’s report as well as
any parallel reports submitted by NGOs. At the meeting, the Pre-Sessional Working Group will adopt
a “List of Issues”, which contains a series of questions that the State Party is required to answer. The
List of Issues is intended to provide greater focus to the next stages of the periodic review process, by
narrowing down the critical issues regarding the State Party’s compliance with the ICESCR.

Accordingly, parallel reports submitted to the Pre-Sessional Working Group should themselves include
a list of recommended questions that the Pre-Sessional Working Group should ask the State Party in
respect of the rights of LGBTI people. This increases the likelihood that LGBTI-related questions will be
included within the List of Issues. Some examples of LGBTI-related questions previously asked by the
ESCR Committee as part of the List of Issues are set out in Box 4 below. These provide a helpful guide
to the nature and scope of the questions that typically form part of the List of Issues.
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Box 2 and Box 3 below provide practical guidance to NGOs on drafting and submitting parallel reports to
the Pre-Sessional Working Group. In addition:

o examples of parallel reports that Kaleidoscope has previously submitted to the ESCR Committee
on LGBTI issues can be found on Kaleidoscope’s website (www.kaleidoscopeaustralia.com);

o NGOs should review the ESCR Committee’s website for any updates regarding submission
requirements or other information relating to parallel reports.

Box 2: Submission requirements and best practice advice for
preparing parallel reports to the Pre-Sessional Working Group

e Parallel reports must be submitted at least eight weeks, and preferably ten weeks,
before the commencement date of the Pre-Sessional Working Group meeting
at which the relevant State Party will be reviewed. The commencement date of
upcoming sessions can be found on the “Sessions” page of the ESCR Committee’s
website.

o Parallel reports are to be submitted via e-mail to the ESCR Committee’s secretariat,
at cescr@ohchr.org. Reports should be in Microsoft Word (.doc or .docx) format.
Printed submissions are no longer accepted.

VN @Y

o Parallel reports must be either in English, French or Spanish, although it is
preferable for the report (or at least a summary) to be available in English.

e There is no specific limit on the length of parallel reports. However, reports should
be as succinct as possible and should not exceed 10 pages for reports by individual
NGOs or 15 pages for reports by coalitions of NGOs.

Parallel reports may be submitted by individual NGOs or coalitions of NGOs.
To submit a parallel report, there is NO specific requirement that an NGO be
incorporated as an association, be registered or accredited with the UN or have
consultative status with the UN Economic and Social Council.

e NGOs dealing with LGBTI rights within a particular country should consult with each
other and seek to produce a consolidated (coalition) report if possible. Reports
submitted by coalitions of NGOs are preferred by the ESCR Committee and

tend to have more authority. Moreover, a coalition report reduces the chances of
inconsistencies or contradictory information across reports, which undermine the
strength of any recommendations made to the ESCR Committee within a parallel
report.

VWG @I

e In some cases, LGBTI rights groups may prefer to partner with other (non-LGBTI-
specific) human rights NGOs to produce a comprehensive parallel report covering
the State Party’s overall compliance with the ICESCR, across all areas. These
reports tend to be given particular weight by the ESCR Committee. However, the
risk of such reports is that LGBTI issues may be “drowned out” by a range of other
issues. Accordingly, in many cases, submitting an LGBTI-specific parallel report is
preferable.

CVPK

e Parallel reports should be drafted in a succinct and objective manner, grounded
as much as possible in evidence and facts. Emotive or argumentative language
should be avoided — the key purpose of the report is to document violations and set
out recommended questions that the ESCR Committee should include in its List of
Issues to the State Party. A parallel report is not a newspaper article, press release,
court submission or advocacy piece.

e 1 (N
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Box 3: Preferred structure for parallel reports to the Pre-Sessional
Working Group

Cover page, setting out:
o The name and logo of the organisation(s) submitting the report;

o The title of the report and the name of the relevant State Party (e.g. ‘fthe
State Party’s] Protection of the Economic, Social and Cultural Rights of LGBTI
People”);

o The number of the session to which the report is being submitted (e.g. “Parallel
Report for the 62" Pre-Sessional Working Group — List of Issues”). You can find
out the session number where the relevant State Party will be reviewed on the
“Sessions” page of the ESCR Committee’s website; and

o Contact details of the main organisation submitting the report or its
representative (e.g. e-mail address).

Table of contents (if the report is over 5 pages);

Executive summary — a summary of the report, approximately a half-page in length,
which sets out brief information about the organisation(s) submitting the report,
summarises the critical points made in the report and sets out the recommended
questions that the ESCR Committee should include in the List of Issues;

Positive steps taken by the State Party — an outline of positive steps (if any) taken
by the State Party to protect the economic, social and cultural rights of LGBTI people
since the last periodic review by the ESCR Committee (this allows States Parties to
be recognised for positive steps, while also ensuring that the report is not perceived
as being overly one-sided);

Section on each relevant Article of the ICESCR (e.g. right to health, right to
education), setting out:

o A brief summary of how the relevant Article applies to LGBTI people, supported
by statements from the ESCR Committee’s General Comments and Concluding
Observations relating to other State Parties (section 2 of this Guide provides a
useful resource for this);

o Evidence of violations of the relevant Article by the State Party (e.g. laws,
policies, quantitative data or surveys, testimonies, etc) — the shaded boxes titled
“Potential evidence of violations” in section 2 provide a useful list of the types of
evidence that can be used to establish specific violations of a given Article of the
ICESCR; and

o Alist of questions that the NGO recommends the ESCR Committee include in
its List of Issues, based on the violations identified above (e.g. “What steps does
[the State Party] intend to take to prohibit medically unnecessary surgeries and
other medical interventions that alter the sex characteristics of intersex children
without their full and informed consent?”). Recommended questions should
be distinguished from the rest of the text (e.g. through formatting or placement
in a box) to make them readily identifiable and easily adopted by the ESCR
Committee.
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Box 4: Examples of List of Issues questions relating to the rights of
LGBTI people

Below are some examples of questions relating to the rights of LGBTI people which the
ESCR Committee has included in recent Lists of Issues. These questions provide a useful
guide for the scope and framing of questions that NGOs and activists might include in
their parallel reports to the Pre-Sessional Working Group.

o ‘“Please say whether the State party intends to take steps to protect lesbian, gay,
bisexual and transgender persons from discrimination on the grounds of sexual
orientation, including by decriminalizing homosexuality.” — List of Issues for the
periodic review of Cameroon, adopted by the ESCR Committee on 25 April 2018."""

MR @Y

o “Please [...] provide information on the measures taken, and their impact, to
increase employment opportunities among disadvantaged and marginalized groups
and individuals, including non-ethnic Kazakh people from lower socioeconomic
backgrounds, persons with disabilities and lesbian, gay, bisexual and transgender
persons. [...] Please also provide information on the measures taken to remove
practical obstacles faced by lesbian, gay, bisexual and transgender persons in access
to health-care services, due to stereotyping and prejudices, including among medical
personnel.” — List of Issues for the periodic review of Kazakhstan, adopted by the
ESCR Committee on 23 April 2018.""®

o “Please provide information on the impact of the measures taken to combat
discrimination on the grounds of gender identity and/or sexual orientation, particularly
with respect to the exercise of economic, social and cultural rights.” — List of Issues for
the periodic review of Slovakia, adopted by the ESCR Committee on 19 April 2018.""°
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o “Please provide information on the steps taken to review anti-discrimination provisions
in the Constitution and the Equal Opportunities Act 2012, with a view to ensuring
the prohibition of direct, indirect and multiple forms of discrimination on any ground,
including language, religion, property, birth, disability, sexual orientation and gender
identity and other status, in line with article 2(2) of the Covenant. Please also provide
information on the cases of discrimination brought to the Equal Opportunities
Commission and the Equal Opportunities Tribunal, including the main grounds of
discrimination identified through complaints, the number of cases reported to and
dealt with by the Commission and the Tribunal, and the result of such cases.” — List
of Issues for the periodic review of Mauritius, adopted by the ESCR Committee on 19
April 2018."%°

2

o “Please provide statistical data on the number of surgeries performed on intersex
infants and children. Please indicate the measures taken to address the challenges,
physical and mental, faced by intersex infants and children. Please indicate the
impact of the decision to allow a third gender option on birth certificates in 2013 on
the situation of intersex infants and children. Please also provide information on the
measures taken to combat and prevent discrimination and violence based on sexual
orientation and gender identity and indicate whether the State party has the intention
to make explicit reference to homophobia in its hate crime legislation.” — List of Issues
for the periodic review of Germany, adopted by the ESCR Committee on 19 October
2017."*
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o “Please provide information on discriminatory practices employed against lesbian, gay,
bisexual and transgender individuals in access to employment, health-care services
and education, detailing any disciplinary or judicial measures undertaken in relation
to such practices. Please also provide statistical data covering the years 2013-2016
on investigations launched into reported attacks against lesbian, gay, bisexual and
transgender individuals, including rulings of relevant court cases” — List of Issues for
the periodic review of Russia, adopted by the ESCR Committee on 9 March 2017.'#
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3.1.2.3 Parallel reports for the Review Session

Shortly after the conclusion of the Pre-Sessional Working Group, the List of Issues relating to the State
Party will be published on the ESCR Committee’s website. You can find a State Party’s List of Issues
by going to the page for the relevant Pre-Sessional Working Group, linked from the “Sessions” page on
the ESCR Committee’s website. The State Party will also receive a copy of the List of Issues and will be
expected to answer the questions on the list by a particular date.

The next stage of the periodic review is a set of meetings where the full ESCR Committee considers
the State Party’s compliance with the ICESCR based on all the information it has received and then
adopts its Concluding Observations. This session is referred to in this Guide as the “Review Session”
(although the ESCR Committee typically refers to it simply as “the Session”, as distinguished from the
Pre-Sessional Working Group).

Review Sessions are typically conducted three times a year, running for three to four weeks and
involving the review of several States Parties in each session. A State Party’s Review Session is
generally scheduled to take place approximately six months after its Pre-Sessional Working Group
meeting. The dates of upcoming Review Sessions, and a list of States Parties being reviewed in each
session, can be found on the “Sessions” page of the ESCR Committee’s website.

NGOs have an opportunity to submit a parallel report before the Review Session, regardless of whether
they have already submitted a parallel report for the Pre-Sessional Working Group. The information
provided in section 3.1.2.2 in relation to parallel reports for the Pre-Sessional Working Group also
applies generally to parallel reports for the Review Session. This includes the submission requirements
in Box 2 above.

However, the following points apply specifically to parallel reports for the Review Session:

o Parallel reports for the Review Session are due at least three weeks, and preferably six weeks,
before the commencement date of the Review Session, which is listed on the ESCR Committee’s
web page for that particular session (linked from the “Sessions” page of the ESCR Committee’s
website).

o Parallel reports should make reference to the specific Review Session for which they are being
submitted (e.g. “Parallel Report for the 62"¢ Session of the UN Committee on Economic, Social
and Cultural Rights”). You can find out the session number where the relevant State Party will be
reviewed on the “Sessions” page of the ESCR Committee’s website.

e If your NGO has already submitted a parallel report for the Pre-Sessional Working Group, the
parallel report for the Review Session should not simply duplicate the first report. Instead, the
report for the Review Session should focus on:

o Responding to relevant questions set out in the List of Issues — although the ESCR
Committee may not have included any LGBTI-specific questions in the List of Issues,
LGBTI-related issues may still be relevant to many of the questions asked.

Example: If a question within the List of Issues asks about the measures taken to address
high dropout rates in education generally, the parallel report for the Review Session could
provide information on disproportionate dropout rates among LGBTI students and make
recommendations about how the State Party could address such dropout rates.

o Providing any additional or updated information on the State Party’s compliance with the
ICESCR that is not contained in the parallel report for the Pre-Sessional Working Group.
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Example: In the months following the submission of the parallel report for the Pre-Sessional
Working Group, a significant new study may have been released showing barriers to health care
faced by transgender people in the relevant State Party, and the State Party may have enacted
laws allowing legal gender recognition for transgender people. Both of these developments
should be noted in the parallel report for the Review Session, to ensure that the ESCR
Committee has access to the most accurate and up-to-date information.

e If your NGO has not submitted a parallel report for the Pre-Sessional Working Group, the
parallel report for the Review Session can be more comprehensive and should largely follow
the structure in Box 3 above. However, NGOs should make the following departures from the
structure in Box 3:

o After the section on “Positive steps taken by the State Party”, the report should contain a
separate section responding specifically to the questions set out in the List of Issues that
are relevant to the rights of LGBTI people. If there is additional information to add, which
does not relate to the List of Issues, the section responding to the List of Issues should
be followed by separate sections for each relevant Article of the ICESCR, as set out in
Box 3.

o Instead of including recommended questions for the List of Issues, the report should
set out a list of recommendations that the ESCR Committee should make to the
State Party in its Concluding Observations. Recommendations should be phrased in
a succinct manner (preferably a single sentence) and should follow logically from the
evidence of violations of the ICESCR set out in the parallel report. For greater precision,
recommendations should also make reference to specific laws and policies that violate
the ICESCR.

Examples of potential recommendations:

»  ‘“[The State Party] should enact laws prohibiting medically unnecessary surgeries and other
medical interventions that alter the sex characteristics of intersex children without their full
and informed consent.”

«  ‘[The State Party] should take active steps, including information campaigns and training
programs, to combat employment discrimination against LGBTI people.”

»  ‘[The State Party] should develop and implement training programmes, including as part
of medical school curricula, to educate medical professionals on the health disparities and
barriers to access experienced by bisexual and lesbian women.”

»  ‘“[The State Party] should repeal section [X] of Law [Y] that prohibits positive depictions of
LGBTI people or LGBTI-related themes on free-to-air television.”

3.1.2.4 Appearing before the ESCR Committee in periodic reviews

Aside from the submission of written parallel reports, NGOs also have the opportunity to make oral
presentations to the ESCR Committee during the Review Session. The ESCR Committee typically offers
two different opportunities for oral presentations, which are only open to NGOs that have submitted a
parallel report:

e Public briefings, which typically take place during the Monday of the week when the State
Party’s review will be held — during this meeting, individual NGOs have the opportunity to make
an oral statement of two to four minutes; and

¢ Informal lunchtime briefings, which allow NGOs to obtain a longer engagement with the ESCR
Committee (up to 1 hour) — a lunchtime briefing must be specifically requested and depends on
the availability of the ESCR Committee members.
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The ESCR Committee sits in Geneva, Switzerland. For NGOs located in different parts of the world,
organising a representative to attend the Review Session may involve significant cost. Accordingly,
the ESCR Committee also provides the opportunity for NGO representatives to participate in a
teleconference or videoconference with the members of the ESCR Commiittee.

Oral presentations are a highly effective tool for raising the profile of your NGO’s parallel report

and the issues and recommendations within it. The ESCR Committee sometimes receives a large
number of parallel reports, written in different styles and containing a mix of complex information

and recommendations. Appearing before the ESCR Committee in person or via teleconference or
videoconference therefore provides additional visibility and weight to the issues raised in your NGO’s
parallel report. It is also an opportunity for the ESCR Committee to clarify any issues or questions that it
may have in relation to your parallel report. This is particularly important in the LGBTI context, given that
certain ESCR Committee members may not fully understand LGBTI-related terminology or the nuances
of how the ICESCR applies to LGBTI people.

NGOs wishing to make an oral presentation to the ESCR Committee should indicate this to the
secretariat of the ESCR Committee when submitting their parallel report for the Review Session (via
e-mail: cescr@ohchr.org).

When contacting the secretariat of the ESCR Committee, the NGO should:

¢ make it clear whether it wishes to participate in a public briefing, informal lunchtime briefing,
teleconference or videoconference;

o forin-person meetings in Geneva, ask the secretariat of the ESCR Committee about
accreditation requirements for attending the meeting, as accreditation for access to UN buildings
typically needs to be organised several days before the commencement of the session; and

e for teleconferences or videoconferences, ask the secretariat of the ESCR Committee about the
technical requirements and arrangements for such meetings.

The options and processes for NGOs to make oral submissions to the ESCR Committee may change
from time to time. Accordingly, NGOs should check the “Information Note for Civil Society” that the ESCR
Committee publishes several months prior to each Review Session. This information note is linked from
the web page of the relevant session, accessible from the “Sessions” page on the ESCR Committee’s
website.

3.1.2.5 Advocacy after the Concluding Observations have been issued

At the end of the Review Session, the ESCR Committee will issue written “Concluding Observations”
to the State Party, which include a list of the main areas of concern as well as a series of
recommendations for the State Party to improve its compliance with the ICESCR. The Concluding
Observations are made publicly available on the ESCR Committee’s web page for the particular Review
Session (linked from “Sessions” page of the ESCR Committee’s website).

NGOs should review the Concluding Observations to determine if the ESCR Committee has made any
recommendations relating to issues raised in the NGO'’s parallel reports or oral presentations. If the
Concluding Observations contain LGBTI-related recommendations, these can act as a useful lobbying
tool in future domestic advocacy. Accordingly, NGOs may wish to promote the recommendations
through their media outreach activities, while also referring to the recommendations in their lobbying and
interactions with the government as part of the domestic law and policy reform process.
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Box 5: Case study — Engaging with the ESCR Committee during the
periodic review of Mongolia

One example of highly effective NGO engagement to further the economic, social and
cultural rights of LGBTI people took place in relation to Mongolia’s fourth periodic review
before the ESCR Committee (June 2015).

Kaleidoscope submitted a parallel report for Mongolia’s Review Session, in partnership
with two Mongolian LGBTI rights NGOs: the LGBT Centre and the Youth for Health
Centre."”® Due to capacity constraints, a parallel report was not submitted to the Pre-
Sessional Working Group. Accordingly, the 17-page report for the Review Session
comprehensively set out information about violations of a range of rights under the
ICESCR as they applied to LGBTI people, including the rights to work, protection and
assistance to the family, social security, housing, health and education.

The parallel report also made seven recommendations, including the enactment of
anti-discrimination legislation in all areas of public life, the recognition of same-sex
couples (including parenting rights), training of health professionals to increase their
understanding of LGBTI people’s needs, coverage of transgender-related health services
by Mongolia’s public health system and the development of anti-bullying policies in
schools. The parallel report was one of only five NGO reports submitted for Mongolia’s
periodic review, resulting in high visibility being given to LGBTI issues during the review.

Moreover, COC Nederland supported Anaraa Nyamdorj, the Executive Director of the
LGBT Centre, to travel to Geneva and appear before the ESCR Committee during the
Review Session. Anaraa’s oral presentation provided further visibility and depth to the
information and recommendations contained in the report.

As a result, the ESCR Committee’s Concluding Observations to Mongolia included
several recommendations relating to the rights of LGBTI people, namely:

o ‘that the State party take steps to adopt a comprehensive anti-discrimination law
guaranteeing protection for all against discrimination and for the enjoyment of
economic, social and cultural rights, and encompassing all prohibited grounds of

discrimination, including sexual orientation, gender identity and disability”;'**

o ‘that the State party [...] [tlake all measures necessary, in particular awareness-
raising, to ensure that lesbian, gay, bisexual, transgender and intersex persons
are not discriminated against on the basis of their sexual orientation and gender

1.125

identity”,'< and

e ‘that the State Party [...] [rlecognize that same-sex couples are entitled to equal

enjoyment of their economic, social and cultural rights”.'*®

Mongolia’s periodic review was one of the first times that the ESCR Committee made
a recommendation regarding the recognition of same-sex couples (a recommendation
made in Kaleidoscope’s parallel report). This demonstrates the influence that parallel

reports can have on the ESCR Committee’s Concluding Observations.

After the periodic review was finalised, Kaleidoscope and the LGBT Centre raised
awareness of the Concluding Observations through social media channels and other
forms of communication. The ESCR Committee’s recommendations were also used in
the LGBT Centre’s domestic lobbying and law reform efforts.

Significantly, in December 2015, the Parliament of Mongolia enacted a Criminal
Code that included new “crimes of discrimination” that specifically enumerated sexual
orientation and gender identity as protected grounds.
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3.1.3 Submissions relating to future General Comments by the ESCR
Committee

The ESCR Committee periodically publishes General Comments which provide authoritative guidance
about the interpretation and implementation of the provisions of the ICESCR. As of November 2018, 24
General Comments have been issued by the ESCR Committee.

The General Comments are very useful for ensuring that LGBTI people and their rights are recognised
within the scope of the ICESCR. Indeed, as mentioned in section 2.2.1 above, it is because of the
General Comments that sexual orientation, gender identity and intersex status are now regarded as non-
discrimination grounds under the ICESCR. As illustrated throughout section 2, General Comments have
also sometimes explicitly considered how the specific rights within the ICESCR apply to LGBTI people
and what obligations States Parties have in relation to LGBTI people.

NGOs have the opportunity to make submissions to the ESCR Committee to inform its drafting of new
General Comments. Before issuing a new General Comment, the ESCR Committee will typically release
a draft of the General Comment on its website and invite written submissions from interested parties.
Written submissions are taken into account when the ESCR Committee prepares the final version of the
General Comment.

NGOs should monitor the ESCR Committee’s website for news regarding the drafting of new General
Comments, as well as deadlines and requirements for submissions.

Submissions should address any shortcomings in the draft General Comment as they relate to LGBTI
people and propose drafting amendments. For example, submissions should ensure that the General
Comment:

e uses the correct terminology in relation to LGBTI people and comprehensively includes sexual
orientation, gender identity and intersex status; and

¢ specifically mentions how the relevant ICESCR provision or theme of the General Comment
applies to LGBTI people (including by identifying examples of LGBTI-related violations of the
relevant ICESCR provision or of measures that States Parties need to take in respect of LGBTI
people).

3.1.4 Individual communications under the Optional Protocol
3.1.4.1 Introduction

The ESCR Committee has the power to consider complaints from individuals or groups of individuals
alleging specific violations of their ICESCR rights. Such complaints are known as individual
communications.

The ESCR Committee only has the ability to consider communications relating to conduct (including
omissions) by States that have ratified the Optional Protocol to the ICESCR. Of the 169 States Parties to
the ICESCR, only 24 States (listed in Table 1 below) have ratified the Optional Protocol as of November
2018.

However, the number of States ratifying the Optional Protocol is gradually increasing. An up-to-date list
of States Parties to the Optional Protocol is available at http://indicators.ohchr.org/.

The International NGO Coalition for the OP-ICESCR is leading an international campaign for more states
to ratify the Optional Protocol. Its website can be found at www.escr-net.org/op-icescr. NGOs working for
LGBTI rights may consider joining the International NGO Coalition or advocating for their government to
ratify the Optional Protocol if it has not done so."?” The International NGO Coalition has released a toolkit
that activists can use to lobby states to ratify and implement the Optional Protocol.'?®
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Africa (4) Americas (8) Asia (1) Europe (11)

Cabo Verde Argentina Mongolia Belgium
Central African Republic Bolivia Bosnia-Herzegovina
Gabon Costa Rica Finland
Niger Ecuador France
El Salvador Italy
Honduras Luxembourg
Uruguay Montenegro
Venezuela Portugal
San Marino
Slovakia
Spain

Table 1: States Parties to the Optional Protocol to the ICESCR (as of November 2018)

3.1.4.2 Process and requirements for submitting individual communications

The individual communication procedure begins with an individual, group of individuals or third party
acting on behalf of individuals submitting a communication, in line with the requirements set out in Box 6.
After an individual communication has been submitted, the ESCR Committee will:

e provide an opportunity for the relevant State Party to make observations on whether the
communication should be admissible and on the merits of the communication;

e provide an opportunity for the complainant(s) to respond to the State Party’s observations;

e provide an opportunity for third parties to make submissions (and for the complainant and the
relevant State Party to respond to these submissions); and

e issue a publicly available opinion setting out:
o whether the communication is admissible (based on the criteria set out in Box 6);

o If the communication is admissible, whether the ESCR Committee considers that a
violation of the ICESCR has occurred (including reasons); and

o ifthe communication is admissible, a set of recommendations to the State Party, both to
provide redress to the specific complainant(s) as well as to prevent similar violations from
occurring in the future.

Based on previous individual communications, the ESCR Committee typically takes 2 to 3 years to make
a decision from the time that the communication is submitted.

Following the publication of the ESCR Committee’s opinion, the relevant State Party is obliged to submit
a response within six months regarding any action taken in relation to the views and recommendations
of the ESCR Committee. If the State Party fails to take appropriate action, the ESCR Committee pursues
a dialogue with the State Party and the matter remains open until satisfactory measures are taken.
There is no appeal against the ESCR Committee’s views or recommendations in respect of an individual
communication.

More information on the individual communication procedure can be found on the ESCR Committee’s
website.'?
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Box 6: Requirements for the submission of individual
communications

Who may submit an individual communication?

e Communications to the ESCR Committee may be submitted by individuals or
groups of individuals who consider that their ICESCR rights have been directly
and personally violated by a law, policy, practice, act or omission of a State that
has ratified the Optional Protocol to the ICESCR. Communications may also
be submitted by third parties (including NGOs) on behalf of such individuals or
groups of individuals.

o If a complaint is submitted on behalf of individuals or groups of individuals,
the author of the complaint must either show written proof of consent from the
individual(s) or a justification as to why consent could not be obtained (e.g.
where the individuals are in prison without access to the outside world or are
victims of an enforced disappearance). Accordingly, NGOs cannot simply make
complaints about violations of the ICESCR in the abstract — they first need
to identify and collaborate with an individual or group of individuals whose
ICESCR rights have been directly violated.

What are the pre-requisites for submitting an individual communication?

Before an individual communication is submitted, the complainant must ensure that
the communication is admissible. A communication is admissible if it meets the
following criteria (adapted from Article 3 of the Optional Protocol to the ICESCR):

1. The communication concerns alleged violations of the ICESCR by a State
Party that has ratified the Optional Protocol (see Table 1 above);

2. The facts that are the subject of the communication occurred after the Optional
Protocol entered into force in respect of the relevant State Party (i.e. three
months after the State Party ratified the Optional Protocol). The ratification date
for each State Party can be found at http://indicators.ohchr.org/;

3. All domestic remedies have been exhausted in relation to the matter, up to the
highest available level — that is, the matter must have been pursued through
the domestic court system up to the highest court, without a satisfactory
outcome being achieved OR the matter must be one for which a remedy
cannot be provided by the domestic courts;

4. The communication is submitted within one year of the exhaustion of domestic
remedies (unless it can be demonstrated that it was not possible to submit the
communication within this time limit);

5. The same matter has not already been examined by the ESCR Committee or
by another international investigation or settlement procedure (e.g. another UN
treaty body or a regional human rights body such as the European Court of
Human Rights);

6. The communication is not “manifestly ill-founded, not sufficiently substantiated
or exclusively based on reports disseminated by the mass media”, or otherwise
an abuse of the right to submit an individual communication or incompatible
with the provisions of the ICESCR; and
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The communication is in writing and mentions the name of the complainant(s)
— i.e. complaints cannot be anonymous, although the complainant can make a
request that their identity not be disclosed in the ESCR Committee’s published
opinion.

What form must the individual communication take?

An individual communication is not required to follow a particular form or structure.
However, the complaint should:

be in writing (preferably typed) and signed by the complainant;

be written in one of the UN languages (Arabic, Chinese, English, French,
Russian or Spanish);

provide basic information about the alleged victim: name, nationality, postal
address, date of birth and e-mail address;

specify the State Party against which the complaint is directed;

specify if the complainant wishes their identity to not be disclosed when the
ESCR Committee’s opinion is published;

ensure that all the facts relevant to the complaint are set out in chronological
order;

explain why the facts constitute a violation of the ICESCR (by reference to the
specific Articles of the ICESCR and the interpretation of these articles by the
ESCR Committee, as evidenced in its General Comments and/or Concluding
Observations);

set out the remedy that the complainant seeks from the State Party, as well as
any interim measures that should be taken by the State Party;

include what steps have been taken to exhaust available domestic remedies;

supply copies of all relevant documents, including any administrative and/or
judicial decisions issued by national authorities in relation to the matter, which
should be listed in chronological order, numbered consecutively and translated
or summarised in an official UN language; and

ensure the complaint does not exceed 50 pages (excluding annexes) and
provide a short summary (up to 5 pages) if the complaint exceeds 20 pages.

Where are individual communications submitted?

Individual communications should be submitted either by post or via e-mail to:

Petitions and Inquiries Section

Office of the High Commissioner for Human Rights
United Nations Office at Geneva

1211 Geneva 10, Switzerland

E-mail address: petitions@ohchr.org
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3.1.4.3 The role of individual communications in LGBTI rights advocacy

While the ESCR Committee is not a court and its recommendations are not generally recognised as
legally enforceable, the individual communication mechanism provides a way for LGBTI people to

obtain redress for violations of their ICESCR rights through a high-profile international forum. Individual
communications can also be used by activists in a strategic manner, to raise awareness of violations of
LGBTI rights and to put pressure on the violating State to reform its laws or to take necessary measures
to protect the rights of LGBTI people. Given the relative complexity of the procedure, as well as the long
lead times, the individual communication mechanism is a tool for achieving long-term change rather than
obtaining urgent action.

As of November 2018, the ESCR Committee has not yet considered any individual communications in
respect of LGBTI issues. However, LGBTI-related individual communications have been submitted to
other UN treaty bodies for breaches of international human rights law and have had an important impact
in bringing about domestic law reform. For example:

e In Toonen v Australia (1994), the UN Human Rights Committee found that a law in the State of
Tasmania that criminalised consensual same-sex relations violated the right to privacy under the
ICCPR." The Toonen decision was instrumental to the decriminalisation of consensual same-
sex sexual conduct in Tasmania in 1997.

e In Young v Australia (2003), the UN Human Rights Committee found that the denial of a pension
benefit to the same-sex partner of a veteran breached the ICCPR."*' The UN Human Rights
Committee held that the complainant’s right to equal protection of the law was violated on the
basis of his sexual orientation. The Young decision was used by Australian LGBTI activists to
lobby for equal rights for same-sex couples in respect of social security, which was achieved in
2008.

e In G v Australia (2017), the UN Human Rights Committee found that a law of the State of New
South Wales requiring a transgender person to be unmarried before changing the gender
marker on their birth certificate breached the ICCPR."* The UN Human Rights Committee held
that the relevant law violated the complainant’s rights to privacy and equal protection of the law.
The G decision received significant media coverage, particularly in the context of Australia’s
broader public debate about marriage equality (which was subsequently enacted in December
2017). In June 2018, New South Wales passed legislation removing the requirement that a
person be unmarried in order to change the gender on their birth certificate.

52 Using the ICESCR to Protect the Economic, Social and Cultural Rights of LGBTI People



3.2 ICESCR and the UN Human Rights Council

3.2.1 Introduction

The UN Human Rights Council (UNHRC) is an intergovernmental body set up in 2006 to promote and
protect human rights across the 193 member states of the UN. Unlike the ESCR Committee, the UNHRC
does not consist of appointed human rights experts. Instead, the UNHRC is made up of representatives
of 47 UN member states, elected by the General Assembly for three-year terms. It is therefore subject to
a greater level of politicisation than the ESCR Committee.

The UNHRC deals with human rights broadly, including the economic, social and cultural rights set out
in the ICESCR. It has a range of different mechanisms and procedures that NGOs can engage with to
advance the economic, social and cultural rights of LGBTI people.

This section discusses four specific mechanisms:
o the Universal Periodic Review (UPR) — section 3.2.2;

o the Special Procedures, including the Independent Expert on Protection against Violence and
Discrimination based on Sexual Orientation and Gender Identity — section 3.2.3;

o the UNHRC complaint mechanism — section 3.2.4; and

e Commissions of Inquiry and other investigations — section 3.2.5.

3.2.2 Universal Periodic Review

The UPR is a process overseen by the UNHRC that involves every UN member state being reviewed for
its compliance with international human rights law every four and a half years.

There are three key differences between the UPR and the periodic review conducted by the ESCR
Committee (outlined in section 3.1.2):

o the UPR s a peer review process, where other UN member states (rather than human rights
experts) make recommendations to the reviewed state on how it can improve its human rights
record;

o the UPR holistically examines compliance with international human rights law, including all
human rights treaties that the reviewed state has ratified, rather than only looking at compliance
with the ICESCR (accordingly, the review is less in-depth); and

o the UPR applies to all 193 UN member states, not just those that have ratified the ICESCR,
thereby providing an avenue to address the economic, social and cultural rights of LGBTI people
in a broader range of countries.

The UPR process is structured around “UPR sessions”, which take place three times per year and at
which 14 member states are reviewed over a two-week period. Within each session, each reviewed
state has an “interactive dialogue”, where it provides an overview of its human rights record. Other UN
member states have the opportunity to ask questions and make recommendations during the interactive
dialogue. The reviewed state then has several months to respond to each recommendation — it can
either accept the recommendation, reject it or “note” it.

The peer-reviewed nature of the UPR can produce outcomes that are rather different from the ESCR
Committee’s periodic review. On the one hand, recommendations made by other states (particularly
those with close political or cultural ties to the reviewed state) can have greater impact and produce less
resistance than the ESCR Committee’s recommendations as expressed in its Concluding Observations.
On the other hand, because the UPR is more politicised than the ESCR Committee’s periodic review,
member states will typically only make recommendations that align with their political and foreign policy
interests and in respect of issues that they already comply with. For example, a member state will
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rarely make a recommendation that another state enact LGBTI-inclusive anti-discrimination laws if the
recommending state does not itself have such laws in place.

NGOs can participate in the UPR process by submitting a stakeholder submission (also referred

to as a “shadow report” or “parallel report”) to the Office of the High Commissioner for Human Rights
(OHCHR). Stakeholder submissions for the UPR are similar to parallel reports for the ESCR Committee’s
periodic review, although they are shorter and therefore tend to have a different style and emphasis. The
stakeholder submissions play a key role in informing UN member states about human rights violations

in the reviewed state and can help to ensure that member states make appropriate recommendations to
the reviewed state.

Box 7 sets out the key submission requirements and some advice for preparing stakeholder submissions
for the UPR, while Box 8 sets out a proposed structure for stakeholder submissions. Finally, Box 9
provides a case study of how Kaleidoscope’s stakeholder submission on LGBTI rights in Palau impacted
on the visibility of LGBTI issues within Palau’s UPR in January 2016.

Examples of previous stakeholder submissions that

Kaleidoscope has submitted to the UPR are available at Note: Links to the websites

of relevant UN bodies and

Kaleidoscope’s website (www.kaleidoscopeaustralia.com). mechanisms, including the
NGOs planning to participate in the UPR should also check UPR mechanism, can be found
the OHCHR’s UPR website for any updates to submission in section 4.1.

requirements.

In addition to stakeholder submissions, NGOs can also participate in the UPR process by attending the
UPR sessions and briefing representatives of other states on human rights violations affecting LGBTI
people in the reviewed state, with a view to encouraging them to make relevant recommendations to the
reviewed state.

More information about the different ways that NGOs can participate in the UPR process can be found
in the “Civil Society Engagement” section of the OHCHR’s UPR website and the OHCHR'’s online
publication titled Universal Periodic Review: A Practical Guide for Civil Society.'®

54 Using the ICESCR to Protect the Economic, Social and Cultural Rights of LGBTI People


http://www.kaleidoscopeaustralia.com

VNI @Y

L (D4 N

LV @DV

AN

Box 7: Requirements and best practice advice for UPR stakeholder
submissions

Stakeholder submissions must be submitted at least 12 weeks before the
commencement date of the reviewed state’s UPR session. A calendar of upcoming
review sessions, including the states to be reviewed at each session and submission
reporting deadlines, can be found on the OHCHR’s UPR website or at the
independently-run UPR Info website (www.upr-info.org).

Stakeholder submissions must be submitted online in Microsoft Word format, using the
Online UPR Submission System (https://uprdoc.ohchr.org).

In order to make a stakeholder submission, there are NO requirements that an NGO

be incorporated as an association, be registered or accredited with the UN or have
consultative status with the UN Economic and Social Council. As with parallel reports for
the ESCR Committee’s periodic review, NGOs working on LGBTI rights in a particular
UN member state may wish to make a joint submission, in order to minimise workload
and potential inconsistencies, and increase the persuasive power of the submission.

Stakeholder submissions prepared by an individual NGO must not exceed 2,815
words. Stakeholder submissions prepared by a coalition of NGOs must not exceed
5,630 words. Word limits exclude any text on the cover page, footnotes and endnotes
(but this text will not be taken into account for the purposes of the UPR).

Stakeholder submissions should be either in English, French or Spanish.

Stakeholder submissions for the UPR may deal with the rights of LGBTI people in a
broader, holistic way, rather than focusing only on economic, social and cultural rights.
While the focus of this Guide is specifically on the ICESCR, NGOs may also wish

to cover other themes in their submission, such as the civil and political rights in the
ICCPR.

The key purpose of the stakeholder submission is to document violations and set
out recommendations that other UN member states can make to the reviewed state.
Stakeholder submissions should be drafted in a succinct and objective manner,
grounded as much as possible in evidence and facts. Emotive or argumentative
language should be avoided.

All stakeholder submissions made in relation to the UPR of a particular UN member
state are summarised by the OHCHR into a “summary of stakeholders’ information” or
“stakeholder summary” which is no more than 10 pages. This stakeholder summary is
made available to all UN member states. Many UN member states use the stakeholder
summary to inform the recommendations they will make to the reviewed state. A
stakeholder submission that is clearly written, well-documented and makes clear
recommendations is more likely to feature prominently within the stakeholder summary.
This increases the chances that the recommendations in the stakeholder submission
will be reflected in the recommendations made to the reviewed state during the UPR
interactive dialogue.
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Box 8: Preferred structure for UPR stakeholder submissions

Cover page, setting out:
o The name and logo of the organisation(s) submitting the report;

o The title of the report, name of the reviewed state and the UPR session to which
the report is being submitted (e.g. “Stakeholder Submission regarding the human
rights of LGBTI people in [State X] — 25" session of the Universal Periodic Review
(Apri—May 2016)”). You can find out the session number and date of the session
on the “Sessions” page of the OHCHR'’s UPR website; and

o Contact details of the main organisation submitting the report or its representative
(e.g. e-mail address, web page, telephone number).

Executive summary — a summary of the critical points in the submission, no longer than
1 or 2 paragraphs. Given the tight word limit, brief information about the organisation(s)
making the submission should be set out in footnotes linked from the executive summary,
as footnotes do not count towards the word limit;

Positive steps taken by the reviewed state — an outline of positive steps taken by

the reviewed state to protect the economic, social and cultural rights (or, more broadly,
human rights) of LGBTI people since its last UPR. This allows the reviewed state to be
recognised for positive steps, while also ensuring that the submission is not perceived

as being overly one-sided. In this section, it may also be useful to note whether the
reviewed state accepted any LGBTI-related recommendations in its previous UPR and, if
so, whether any progress has been made in implementing such recommendations. A lack
of progress in implementing recommendations should also be noted — it is unfortunately
quite common for states to accept recommendations yet not take any meaningful steps
to implement them before their next UPR. A list of recommendations accepted in a state’s
previous UPR can be accessed from the “Documentation by country” section of the
OHCHR’s UPR website (select the relevant country from the “Documentation by country”
page and then click on the “Report of the Working Group” and “Addendum” documents in
the “Outcome of the review” section);

Sections organised thematically by each right or group of rights (e.g. right to health,
right to education), setting out:

o Evidence of violations of the relevant right by the reviewed state (e.g. laws,
policies, quantitative data or surveys, testimonies, etc) — the coloured boxes titled
“Potential evidence of violations” in section 2 provide a useful list of the types of
evidence that can be used to establish specific violations of the rights within the
ICESCR; and

o Alist of recommendations (e.g. “/The reviewed state] should enact comprehensive
anti-discrimination laws that prohibit discrimination on the basis of sexual
orientation, gender identity and intersex status in employment, education, health
care and other areas of public life”). Recommendations should be distinguished
from the rest of the text (e.g. through formatting or placement in a box) to make
them easily identifiable by the OHCHR when preparing the stakeholder summary.

Note that, if the reviewed state has not ratified the ICESCR (or other international
human rights treaties), it is useful to mention this in a separate section, and make a
recommendation that the reviewed state ratify the ICESCR (and other relevant treaties).

In order to give the stakeholder submission greater clarity and focus, only five or six
recommendations should be included in the submission, representing the highest
priorities for LGBTI rights activists in the reviewed state.
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Box 9: Case study — Kaleidoscope’s stakeholder submission to the
UPR of Palau

Kaleidoscope submitted a stakeholder submission for the second UPR of Palau,'**
which took place in January 2016. The submission was prepared in consultation with
Palauan LGBTI activists. The submission:

o set out recent positive steps that had been taken by Palau in relation to the rights
of LGBTI people, including the decriminalisation of consensual same-sex sexual
activity;

¢ identified several legal shortcomings in relation to LGBTI rights, including laws that
discriminated against LGBTI people;

¢ noted that Palau had not ratified many international human rights treaties, including
the ICESCR; and

e made five recommendations:

o “Palau should ensure that proposed legislation punishing hate crimes on the
basis of sexual orientation and gender identity is enacted as soon as possible”,

o “Palau should implement a framework of legislative reform that actively
prevents and prohibits discrimination of LGBTI persons in all facets of life and
society, including but not limited to employment, the provision of goods and
services, education and health care”,

o “Palau should take steps to amend Section 5 of Article IV of the Constitution to
include sexual orientation and gender identity as non-discrimination grounds”;

o “Palau should extend the same legal rights to same-sex couples as to
opposite-sex married couples”; and

o “Palau should ratify all significant international human rights treaties (and their
Optional Protocols) to reinforce its implementation of, and compliance with,
international human rights law”.

The stakeholder summary produced by the OHCHR made a significant number of
references to Kaleidoscope’s submission, including the recommendations above.'®
ARC International also made a submission focused on LGBTI rights, which was
reflected in the stakeholder summary.'®

Due to the prominence of LGBTI issues within the stakeholder summary, Palau
received six recommendations relating to the rights of LGBTI people at its interactive
dialogue. Many of these recommendations were based significantly on the
recommendations in Kaleidoscope’s submission. In particular:

e the Netherlands recommended that Palau “infroduce comprehensive anti-

discrimination legislation, including discrimination based on sexual orientation or
2,137

gender identity”;

e Spain recommended that Palau ‘legislate in order to permit marriage between

persons of the same sex”;"*®

o the United Kingdom recommended that Palau “extend existing legislation to protect
the rights of the lesbian, gay, bisexual, transgender and intersex community,
including the recognition of same sex couples and anti-discrimination employment

laws™>®
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e France recommended that Palau “adopt measures to ensure that lesbian, gay,
bisexual, transgender and intersex persons are no longer victims of discriminatory

provisions™'*

e Israel recommended that Palau “consider establishing explicit legislation or policies

that prohibit discrimination based on sexual orientation or gender identity”;'*' and

e Mexico recommended that Palau “take all the necessary measures to eliminate

discrimination based on sexual orientation and gender identity”."**

At the 32" session of the UNHRC, in June 2016, Palau responded to the
recommendations. It stated that it would “fake note” of the above recommendations and
that “[flurther work and consultations need to be taken to further progress in this area in
[Palau]”.'*

The fact that Palau received a large number of LGBTI-related recommendations

at its UPR has brought the rights of LGBTI people to the attention of the Palauan
government as an area of significant international concern. These recommendations
can now be used by domestic activists as part of their efforts to advance the rights of
LGBTI people in Palau.
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The UNHRC has the power to appoint “Special Procedures”, independent human rights experts who are
tasked with monitoring, reporting and advising on the human rights situation in respect of a particular
theme or country.

Special Procedures are usually titled “special rapporteurs” or “independent experts” and are generally an
individual person, although some Special Procedures are “working groups” that are made up of a panel
of experts.

In September 2016, the UNHRC established a new Special Procedure: the Independent Expert on
Protection against Violence and Discrimination based on Sexual Orientation and Gender Identity
(Independent Expert on SOGI). The mandate of the Independent Expert on SOGI is set out in UNHRC
Resolution A/HRC/RES/32/2 and is extracted in Box 10 below.

Box 10: Mandate of the Independent Expert on SOGI

(a) To assess the implementation of existing international human rights instruments
with regard to ways to overcome violence and discrimination against persons on
the basis of their sexual orientation or gender identity, while identifying both best
practices and gaps;

(b) To raise awareness of violence and discrimination against persons on the basis
of their sexual orientation or gender identity, and to identify and address the root
causes of violence and discrimination;

(c) To engage in dialogue and to consult with States and other relevant stakeholders,
including United Nations agencies, programmes and funds, regional human rights
mechanisms, national human rights institutions, civil society organizations and
academic institutions;

(d) To work in cooperation with States in order to foster the implementation of measures
that contribute to the protection of all persons against violence and discrimination
based on sexual orientation and gender identity;

(e) To address the multiple, intersecting and aggravated forms of violence and
discrimination faced by persons on the basis of their sexual orientation and gender
identity;

VNG @I @Y

(f) To conduct, facilitate and support the provision of advisory services, technical
assistance, capacity-building and international cooperation in support of national
efforts to combat violence and discrimination against persons on the basis of their
sexual orientation or gender identity.

Source: UNHRC Resolution A/AHRC/RES/32/2, clause 3.

) 44

Unfortunately, the mandate of the Independent Expert on SOGI does not explicitly refer to discrimination
on the basis of intersex status or sex characteristics. The Independent Expert’'s 2017 report to the
UNHRC mentions that the mandate will cover intersex people “where there is a link with sexual
orientation and gender identity, while recognizing that this group has special features not necessarily

related to sexual orientation and gender identity”.'**
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The Independent Expert on SOGI carries out three main activities:

1. Dealing with submissions and individual complaints about violence and discrimination on the
basis of sexual orientation and gender identity in UN member states. This includes discrimination
in respect of economic, social and cultural rights. In response to such submissions, the
Independent Expert on SOGI has the power to communicate directly with the authorities of the
relevant state, setting out the nature of the complaint, asking questions and requesting follow-up
action.

Opportunities for NGO involvement: At any time, NGOs and individuals can make online submissions
to the Independent Expert on SOGI to bring violations of human rights to the expert’s attention (including
violations of economic, social and cultural rights on the basis of sexual orientation and gender identity).
These submissions can then be used as the basis for a communication by the Independent Expert on
SOGiI to the relevant state, which brings international attention to a particular violation and may increase
pressure on the relevant state to take steps to address the violation.

Box 11 below provides more information about the process of making online submissions to Special
Procedures, including the Independent Expert on SOGI.

2. Carrying out country visits, which involve the Independent Expert on SOGI meeting directly
with government representatives and members of civil society to gather facts about violations of
human rights relating to sexual orientation or gender identity in a particular UN member state.
The Independent Expert will then produce a report about the state of human rights relating to
sexual orientation and gender identity in the relevant country.

Opportunities for NGO involvement: The Independent Expert on SOGI will generally meet with local
NGOs during the course of a country visit. In addition, NGOs and individuals have the opportunity to
provide written submissions to the Independent Expert prior to a country visit. This can include information
about laws and policies affecting human rights on the basis of sexual orientation and gender identity, key
priorities and concerns as well as suggestions regarding the issues that the Independent Expert should
consider during their visit.

Box 12 below provides more information about how NGOs can determine when a country visit is occurring
and arrange a meeting or otherwise engage with Special Procedures, including the Independent Expert
on SOGI.

3. Submitting annual reports to the UNHRC and General Assembly on the Independent Expert’s
activities. These provide regular visibility to human rights issues relating to sexual orientation and
gender identity at the international level.

The OHCHR'’s website for the Independent Expert on SOGI Note: Links to the websites
provides more information and updates about the activities of ORISR EN) ot ESET

. . . mechanisms, including the
this Special Procedure. NGOs gnd aCtI'VIStS. can glso contact the Independent Expert on SOGI and
Independent Expert on SOGI via e-mail at je-sogi@ohchr.org. the other Special Procedures, can

be found in section 4.1.

Aside from the Independent Expert on SOGI, NGOs can engage with a number of other Special
Procedures that have the potential to play a useful role in improving a state’s protection of the economic,
social and cultural rights of LGBTI people.

As of November 2018, there are 44 thematic and 11 country-specific Special Procedures. An up-to-date
list of all the Special Procedures can be found at the OHCHR’s Special Procedures website.

Thematic Special Procedures deal with a specific issue or area of human rights law on a global level.
Several of the thematic mandates deal specifically with rights under the ICESCR, including:
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o the Special Rapporteur in the field of cultural rights;
e the Special Rapporteur on the right to education;
o the Special Rapporteur on the right to food;

o the Special Rapporteur on the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health; and

o the Special Rapporteur on adequate housing as a component of the right to an adequate
standard of living, and on the right to non-discrimination in this context.

The Independent Expert on SOGI, discussed in section 3.2.3.1 above, is one of the thematic Special
Procedures.

Country-specific Special Procedures deal with the human rights situation in a particular UN member
state. Unlike the thematic procedures, they focus holistically on the overall human rights situation in
the relevant state (including, implicitly, the economic, social and cultural rights of LGBTI people). As of
November 2018, country-specific Special Procedures exist in relation to Belarus, Cambodia, Central
African Republic, Eritrea, Iran, Mali, Myanmar, North Korea, the Palestinian Territories, Sudan and
Syria. An updated list of all country-specific special procedures can be found on the OHCHR'’s Special
Procedures website.

Box 11 and Box 12 provide an illustration of two different ways that NGOs can engage with the thematic
and country-specific special procedures: online submissions and participation in country visits.
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Box 11: Online submissions to the Special Procedures

Individuals and NGOs have the opportunity to make submissions to one or more Special
Procedures alleging a violation of human rights within an area that falls within the mandate
of the Special Procedure. This includes allegations that a particular law, policy, practice or
legislative proposal is not in compliance with international human rights law. For example,
NGOs could make a submission to the Special Rapporteur on the right to education
relating to the failure of a state to recognise transgender students in accordance with their
gender identity and the impact this has on their right to education under Article 13 of the
ICESCR.

Submissions must be made using the online submission form at the following address:
https://spsubmission.ohchr.org.

Submissions should set out a factual description of the alleged violation of human rights
and should rely on credible, direct testimonials or evidence of laws, policies or practices
(rather than simply on media reports). The online submission form will provide more
specific details about the requirements of each submission.

Unlike the individual communication procedure overseen by the ESCR Committee (see
section 3.1.4), submissions to Special Procedures can be made even in relation to states
that have not ratified the ICESCR or the Optional Protocol to the ICESCR. This makes
the submission mechanism particularly useful for protecting the economic, social and
cultural rights of LGBTI people in states that have not ratified the ICESCR. There is also
no requirement to have exhausted domestic remedies before making a submission to a
Special Procedure.

Once a submission has been made, it will be up to the Special Procedure to determine
what action to take in relation to the submission. In response to a submission, Special
Procedures have the power to send “communications” to the relevant national
government. Communications are letters that:

e set out allegations of violations of human rights (including allegations made by an NGO
through an online submission);

e request clarification from the relevant national government in respect of the allegations;
and

e in some cases, request that a national government take action to stop or investigate
the alleged violation.

Communications do not have any binding legal effect and, in many cases, the relevant
national government will not respond to the communication. Nevertheless, online
submissions to Special Procedures, and the communications to national governments
that may result from them, provide a useful pathway to raise awareness of violations of
the economic, social and cultural rights of LGBTI people and place pressure on states to
reform their laws, policies and practices.
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Box 12: NGO participation in country visits by Special Procedures

Special Procedures will often conduct country visits in order to assess the human rights
situation in a particular country. Following a country visit, the Special Procedure prepares
a report to the UNHRC which sets out their findings, as well as a list of conclusions and
recommendations to the relevant national government.

As part of a country visit, the Special Procedure will often meet with NGOs and other
representatives of civil society, in order to obtain more information about the human rights
situation relevant to their mandate.

For NGOs working on LGBTI rights, meeting with the Special Procedures can provide
visibility to the human rights issues facing LGBTI people and make it more likely that
LGBTI issues will feature within the Special Procedure’s report to the UNHRC (including
the recommendations that are part of the report).

NGOs interested in meeting with Special Procedures as part of a country visit should take
the following steps:

1. Check the “Forthcoming country visits” page on OHCHR’s Special Procedures website
to see if a country your organisation works in will be visited by a relevant Special
Procedure in the near future.

2. If a relevant Special Procedure is visiting a country your organisation works in, contact

the Special Procedure by e-mail, requesting a meeting and setting out how your
organisation’s work relates to the Special Procedure’s mandate.

For example, if your organisation is seeking to meet with the Special Rapporteur on
the right to health, you could describe how your organisation works in the area of
LGBTI health (among other issues) and provide a brief overview of how the right to
health under Article 12 of the ICESCR applies to LGBTI people within your country,
including potential violations of this right. Section 2 of this Guide is useful in identifying
how the rights in the ICESCR (and therefore the mandates of certain thematic Special
Procedures) apply specifically to LGBTI people.

The e-mail addresses of all the Special Procedures can be found on the OHCHR’s
Special Procedures website (click on the “Country mandates” and “Thematic
mandates” links from the main page).
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3.2.4 UNHRC complaint mechanism

In a similar manner to the ESCR Committee’s individual communication procedure (discussed in section
3.1.4 above), the UNHRC provides a mechanism for dealing with complaints about violations of human
rights. The basis for this mechanism is UNHRC Resolution 5/1 of 18 July 2007, titled “Institution Building
of the UN Human Rights Council’. Complaints made under this mechanism are dealt with by various
working groups within the UNHRC. The people that sit within these working groups are representatives
of UN member states, rather than independent experts as in the case of the ESCR Committee.

An advantage of the UNHRC complaint mechanism (relative to the ESCR Committee’s individual
communication procedure) is that it can be used for violations of economic, social and cultural rights in
any UN member state, not only the limited number of states that have ratified the Optional Protocol to the
ICESCR.

However, the UNHRC complaint mechanism is designed to address complaints regarding “a consistent
pattern of gross and reliably attested violations of human rights”. This sets a much higher threshold

for making a complaint to the UNHRC as compared to making an individual communication to the
ESCR Committee or making an online submission to a Special Procedure (see section 3.2.3 above).
Furthermore, a complaint cannot be made to the UNHRC if a complaint regarding the same facts

or subject matter has already been made to a Special Procedure, the ESCR Committee (under the
individual communication procedure), another UN treaty body or a regional human rights mechanism.

Accordingly, the UNHRC complaint mechanism is unlikely to

be as relevant to the protection of the economic, social and Note: Links to the websites

cultural rights of LGBTI people as the other mechanisms set of relevant UN bodies and

out in this Guide. Nevertheless, more information on how to mechanisms, including the UNHRC
. . . . . complaint procedure, can be found

make a complaint under this mechanism, including procedural in section 4.1

requirements, can be found on the UNHRC'’s web page relating

to the complaint procedure.

3.2.5 Commissions of Inquiry and other investigations

In addition to the UPR, Special Procedures and the UNHRC complaint mechanism, the UNHRC
regularly establishes Commissions of Inquiry (COIs) and other investigative bodies to deal with serious
violations of human rights law that require specific international attention. COls may also be known as
‘commissions on human rights” or “fact-finding missions”.

In the 2010s, COls have been set up to examine violations of human rights in Burundi, the Democratic
People’s Republic of Korea (North Korea), the Democratic Republic of the Congo, Eritrea, Myanmar,
South Sudan, Syria and Yemen, as well as in relation to the 2014 Gaza conflict. COls typically gather
information from a range of sources, including testimonies from victims and witnesses of human rights
violations, academics and NGOs. They then produce a report which is tabled before the UNHRC and the
General Assembly and typically receives significant media attention.

Given the themes of past and present COls, it may not initially appear that the COI mechanism is directly
relevant to protecting the economic, social and cultural rights of LGBTI people. However, the majority of
COls established so far have had a broad mandate to examine human rights violations in a particular
country, which gives them scope to deal with violations of the rights of LGBTI people.

For example, the Independent International Commission of Inquiry on the Syrian Arab Republic was
established in 2011 to investigate “all alleged violations of international human rights law [in Syria] since
March 2011”.'* In its 7th Report (published in February 2014), the COlI set out its findings on sexual-
and gender-based violence, mentioning that men had been tortured and raped on the grounds of their
sexual orientation."*® Further, in its 10th Report (published in August 2015), the COI noted that “sexual
minorities” had been targeted for execution by ISIS and Jabhat al-Nusra.™” Arvind Narrain of ARC
International has written an insightful article exploring this COI’s role in documenting and providing new
frameworks for understanding mass disappearances, genocide and sexual violence, including against
LGBTI people.™®
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In addition, the mandate of the COIl on Human Rights in the Democratic People’s Republic of Korea
(2013-14) specifically included “discrimination”.*® The COlI’s final report included detailed sections
dealing with discrimination on the basis of social class, gender and disability."® Had there been more
engagement from civil society on discrimination against LGBTI people, it is possible that the COlI’s report
might have dealt with discrimination on the basis of sexual orientation, gender identity and intersex
status in North Korea.

NGOs dealing with LGBTI rights should monitor the OHCHR’s

web page on COls to determine whether any new COls are Note: Links to the websites
being appointed in relation to a country in which they work or of relevant UN bodies and

a theme that is relevant to LGBTI people. The OHCHR’s web mechanisms, including the COls,
page on COls includes information about how individuals or can be found in section 4.1.

NGOs can make oral or written submissions to a relevant COI.
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3.3 Summary of relevant UN mechanisms

Table 2 provides a summary of the key features of each UN mechanism discussed in the sections above.
This is intended to assist NGOs and activists in determining which mechanism is most suitable in any
given circumstances.

Mechanism

ESCR
Committee’s
periodic review

ESCR
Committee’s
General
Comments

ESCR
Committee’s
individual
communication
mechanism

UPR

Special
Procedures

UNHRC
complaint
mechanism

COls and other
investigations
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States to which
mechanism applies

States Parties to the
ICESCR

States Parties to the
ICESCR

States Parties to the
Optional Protocol to the
ICESCR

All UN member states

All UN member states
in the case of thematic
Special Procedures

Specific UN member
states in the case of
country-specific Special
Procedures

All UN member states

Varies — typically, COI
mandates are country-
specific

Focus of mechanism

Review of a State Party’s systemic
compliance with all ICESCR rights

Guidance to all States Parties on the
interpretation and implementation

of the ICESCR in relation to a
particular theme

Consideration of complaints
regarding specific violations of
ICESCR rights against one or more
individuals

Review of a UN member state’s
systemic compliance with all human
rights (including economic, social
and cultural rights)

»  Consideration of complaints
regarding specific violations
of any human right within
the scope of the mandate
(including, where relevant,
economic, social and cultural
rights)

*  Review of UN member states’
systemic compliance with
human rights within the scope
of the mandate (through country
visits, reporting to UNHRC and
UN General Assembly, etc.)

Consideration of complaints
regarding a consistent pattern of
gross and reliably attested violations
of any human right (including
economic, social and cultural rights)

Varies — typically, review and
investigation of a UN member
state’s systemic compliance with

all human rights within a given
timeframe, although can be subject
to thematic restrictions (e.g. specific
events)

Options for NGO
involvement

* Input into State Party
reports

e Submission of
parallel reports

*  Oral representations
and briefings

Submissions regarding
draft General Comments

Submission of individual
communications
(complaints) on behalf
of victims or assisting
victims with their own
communications

e  Stakeholder
submissions

*  Oral representations
and briefings

*  Submissions
regarding potential
violations

. Oral briefings,
meetings and
submissions as
part of a Special
Procedure’s country
visit

Submission of complaint
on NGO’s own behalf or
on behalf of victims

Typically, written and/or
oral submissions

Table 2: Summary of UN mechanisms relevant to protecting the
economic, social and cultural rights of LGBTI people
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The official websites of various UN bodies and mechanisms, such as the ESCR Committee, the UPR
or the Special Procedures, provide a wide range of useful materials for activists seeking to engage with
these mechanisms to protect the economic, social and cultural rights of LGBTI people. These websites
are widely referred to in section 3.

The links below are accurate as of November 2018, but the addresses of UN websites may change over
time. Accordingly, if the links below do not work, the easiest way to find the websites of a UN body or
mechanism is to type the name of the body or mechanism into a search engine.

ESCR Commiittee:
https://www.ohchr.org/en/hrbodies/cescr/pages/cescrindex.aspx

UNHRC Universal Periodic Review (UPR):
https://www.ohchr.org/EN/HRBodies/UPR/Pages/UPRMain.aspx

UNHRC Special Procedures:
https://www.ohchr.org/EN/HRBodies/SP/Pages/\Welcomepage.aspx

UNHRC Independent Expert on SOGI:
https://www.ohchr.org/EN/Issues/SexualOrientationGender/Pages/Index.aspx

UNHRC Complaint Procedure:
https://www.ohchr.org/EN/HRBodies/HRC/ComplaintProcedure/Pages/
HRCComplaintProcedurelndex.aspx

UNHRC Commissions of Inquiry:
https://www.ohchr.org/EN/HRBodies/HRC/Pages/COls.aspx

The resources below provide additional information and insights for activists, policymakers and others
seeking to understand the obligations of State Parties under the ICESCR as they relate to LGBTI people
or to use the ICESCR or UN mechanisms to better protect the rights of LGBTI people:

Yogyakarta Principles Plus 10 (2017) [www.yogyakartaprinciples.org] — The Yogyakarta
Principles were published in 2007 by a group of experts in international human rights law and
were further updated in November 2017, on the tenth anniversary of the publication of the
original principles. The updated Yogyakarta Principles Plus 10 provide a comprehensive set
of principles on how international human rights law (including the ICESCR) applies to LGBTI
people. While the Yogyakarta Principles do not represent binding international law, they have
often been used by LGBTI rights activists in their submissions to international human rights
bodies, including the ESCR Committee. The principles are well-respected and have been
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previously cited by the ESCR Committee in its General Comments, as well as by national courts
in LGBTI rights cases.

UN Office of the High Commissioner for Human Rights, Born Free and Equal: Sexual
Orientation and Gender Identity in International Human Rights Law (2012) — This guide
sets out the core obligations of states in relation to LGBTI people under international human
rights law (including the ICESCR). While the guide is a useful resource for LGBTI rights activists
seeking to engage with UN mechanisms, the jurisprudence of the UN bodies, including the
ESCR Committee, has evolved considerably since the guide’s publication in 2012. Even though
the guide refers only to “sexual orientation and gender identity” in its heading, the human rights
of intersex people are referred to in several parts.

International Commission of Jurists, SOGI/ UN Database [www.icj.org/sogi-un-database]

— This comprehensive database catalogues all references to sexual orientation and gender
identity in the materials of the UN treaty bodies (including General Comments and Concluding
Observations of the ESCR Committee) and the Special Procedures.

UPR Info [www.upr-info.org] — This website provides a comprehensive and easy-to-use
database of documents relating to the UNHRC’s Universal Periodic Review process, including
recommendations received by each UN member state at previous UPRs and links to national
reports, stakeholder submissions and stakeholder summaries. It is a useful resource for NGOs
and activists seeking to engage with the UPR process to further the economic, social and cultural
rights of LGBTI people.

ILGA, Advocating on Gender Identity and Gender Expression — The Committee on
Economic, Social and Cultural Rights (2016) [hitps://ilga.org/advocating-gender-identity-
expression-cescr] — This is a practical and succinct guide designed to assist activists engaging
with the ESCR Committee to further the protection of rights on the basis of gender identity and
gender expression. The guide covers the various mechanisms of the ESCR Committee, including
periodic reviews and individual communications, as well as gaps and opportunities for furthering
the rights of transgender and gender-diverse persons through the ESCR Committee.

Malta Declaration, adopted at the Third International Intersex Forum (2013) [www.oiieurope.
org/malta-declaration] — This declaration sets out a comprehensive range of demands and
priorities for furthering the rights of intersex people, as agreed upon by intersex rights activists
from around the world. While the declaration does not have a specific focus on economic,

social and cultural rights, many of the demands within the declaration can be grounded in such
rights (e.g. the right to health and the right to take part in cultural life). For LGBTI rights activists
seeking to engage with UN mechanisms, the declaration is particularly useful in ensuring that the
legal and policy needs of intersex people are appropriately and comprehensively captured.

Darlington Statement, adopted at the Intersex Community Retreat in Darlington, Australia
(2017) [www.darlington.org.au/statement] — This joint statement, adopted by numerous intersex
community organisations and activists based in Australia and New Zealand, sets out the key
priorities of the intersex rights movement in that region. The statement is useful in understanding
the specific legal and policy priorities of intersex people, many of which can be grounded in the
economic, social and cultural rights set out in the ICESCR.

United Nations Development Programme, Leave No One Behind: Advancing Social,
Economic, Cultural and Political Inclusion of LGBTI People in Asia and the Pacific —
Summary (2015) — This report examines the obligations of states to further the rights of LGBTI
people in Asia-Pacific in the context of the Sustainable Development Goals (SDGs). The
SDGs are a set of development goals agreed upon by UN member states in 2015. They cover
a number of socio-economic development issues, such as eliminating poverty and hunger,
improving health and education and promoting full and productive employment for all. While
separate to the ICESCR, the SDGs provide an innovative way for LGBTI activists to further the
economic, social and cultural rights of LGBTI people within a human development framework.
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e Asia Pacific Forum, Promoting and Protecting Human Rights in relation to Sexual
Orientation, Gender Identity and Sex Characteristics (2016) — This manual, designed for
national human rights institutions (NHRIs), sets out how international human rights law applies
to LGBTI people and what action NHRIs can take to further the rights of LGBTI people. While
not specifically focusing on the ICESCR, the manual summarises the extent to which the human

rights of LGBTI people have been referred to and included in the work of UN treaty bodies,
including the ESCR Committee.
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Glossary

Bisexual: A person who is sexually and/or romantically attracted to both men and women. Bisexuality

is sometimes also used more broadly, to include persons who are attracted to men, women and other
genders (e.g. non-binary or third gender persons), although persons with this sexual orientation are also
called “pansexuals”.

Cisgender: A person whose gender identity corresponds with the sex assigned to them at birth.
Gay: A person who is sexually and/or romantically attracted solely to persons of the same gender.

Gender expression: A person’s external presentation of their gender identity, in the form of mannerisms,
ways of speaking and behaving, clothing, use of accessories, etc.

Gender identity: A person’s innate and deeply felt sense of being male, female or another gender, such
as non-binary, third gender, genderqueer, etc. Gender identity may or may not correspond to a person’s
sex assigned at birth (i.e. the sex recorded in birth registration records). See transgender and cisgender.
The concept of gender identity also includes a person’s gender expression, although gender expression
does not always neatly align with one’s gender identity. See also gender expression.

Intersex person: A person born with sex characteristics, including genitals or chromosome patterns,
that do not fit medical and social norms for male or female bodies. Like everyone else, intersex people
have a gender identity (which may be male, female, non-binary, etc.), as well as a sexual orientation.
However, intersex variations relate to physical sex characteristics, not to gender identity. See also sex
characteristics.

Intersex status: The status of being an intersex person. See intersex person.
Lesbian: Awoman who is sexually and/or romantically attracted solely to other women.

Non-binary person: A person whose gender identity is neither exclusively male nor female, although

it may or may not include a combination of male and female identities. Non-binary identities include
culturally-specific gender identities such as hijra in South Asia or two-spirit in North America. Some non-
binary people may also identify as “third gender”. Non-binary refers to a person’s gender identity, not to
their sex characteristics — a non-binary person may or may not be intersex.

Sex characteristics: A person’s physical features relating to sex, including genitalia, chromosomes,
hormones and secondary physical characteristics appearing during puberty.

Sexual orientation: A person’s capacity for deeply felt sexual and/or romantic attraction to other people,
which may include persons of the same gender, a different gender or more than one gender. See also
lesbian, gay and bisexual.

Transgender: A person whose gender identity does not correspond with the sex assigned to them at
birth.
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col
ESCR Committee

ICCPR
ICESCR
LGBT
LGBTI
NGO
OHCHR
SOGI
UN
UNHRC
UPR

Commission of Inquiry

United Nations Committee on Economic, Social and Cultural Rights
(UN body that monitors compliance with the ICESCR)
International Covenant on Civil and Political Rights

International Covenant on Economic, Social and Cultural Rights
lesbian, gay, bisexual and transgender

lesbian, gay, bisexual, transgender and intersex

non-government organisation

United Nations Office of the High Commissioner for Human Rights
sexual orientation and gender identity

United Nations

United Nations Human Rights Council

Universal Periodic Review

Using the ICESCR to Protect the Economic, Social and Cultural Rights of LGBTI People

71



References

"ESCR Committee, General comment No. 20: Non-discrimination in economic, social and cultural rights (art. 2, para. 2, of
the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/20, 2 July 2009, [32].

2ESCR Committee, General comment No. 20: Non-discrimination in economic, social and cultural rights (art. 2, para. 2, of
the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/20, 2 July 2009, [32].

3 ESCR Committee, General comment No. 22 (2016) on the right to sexual and reproductive health (article 12 of the
International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/22, 2 May 20186, [9], [23], [30];
ESCR Committee, General comment No. 23 (2016) on the right to just and favourable conditions of work (article 7 of the
International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/23, 27 April 2016, [48], [65(a)].

4ESCR Committee, General comment No. 20: Non-discrimination in economic, social and cultural rights (art. 2, para.
2, of the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/20, 2 July 2009, note 25;
Yogyakarta Principles: Principles on the Application of International Human Rights Law in relation to Sexual Orientation
and Gender Identity, November 2006, Preamble, https://yogyakartaprinciples.org/preambule/.

® Yogyakarta Principles Plus 10: Additional Principles and State Obligations on the Application of International Human
Rights Law in relation to Sexual Orientation, Gender Identity, Gender Identity and Sex Characteristics to Complement the
Yogyakarta Principles, 10 November 2017, http://yogyakartaprinciples.org/principles-en/yp10/.

® Intersex Human Rights Australia, “What is Intersex?”, 2 August 2013, https://ihra.org.au/18106/what-is-intersex/.

"ESCR Committee, General comment No. 20: Non-discrimination in economic, social and cultural rights (art. 2, para. 2, of
the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/20, 2 July 2009, [10(a)].

8 ESCR Committee, General comment No. 20: Non-discrimination in economic, social and cultural rights (art. 2, para. 2, of
the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/20, 2 July 2009, [10(b)].

9ESCR Committee, General comment No. 20: Non-discrimination in economic, social and cultural rights (art. 2, para. 2, of
the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/20, 2 July 2009, [8]-[9].

' ESCR Committee, General comment No. 20: Non-discrimination in economic, social and cultural rights (art. 2, para. 2,
of the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/20, 2 July 2009, [11].

"ESCR Committee, General comment No. 20: Non-discrimination in economic, social and cultural rights (art. 2, para. 2,
of the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/20, 2 July 2009, [40].

2ESCR Committee, General comment No. 20: Non-discrimination in economic, social and cultural rights (art. 2, para. 2,
of the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/20, 2 July 2009, [13].

B ESCR Committee, General comment No. 20: Non-discrimination in economic, social and cultural rights (art. 2, para. 2,
of the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/20, 2 July 2009, [13].

4 ESCR Committee, General comment No. 20: Non-discrimination in economic, social and cultural rights (art. 2, para. 2,
of the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/20, 2 July 2009, [7], [13].

'® ESCR Committee, General comment No. 18: The right to work, UN Doc E/C.12/GC/18, 24 November 2005, [12(b)(i)].

'® ESCR Committee, General comment No. 18: The right to work, UN Doc E/C.12/GC/18, 24 November 2005, [25].

72 Using the ICESCR to Protect the Economic, Social and Cultural Rights of LGBTI People


https://yogyakartaprinciples.org/preambule/
http://yogyakartaprinciples.org/principles-en/yp10/
https://ihra.org.au/18106/what-is-intersex/

" ESCR Committee, General comment No. 23 (2016) on the right to just and favourable conditions of work (article 7 of the
International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/23, 27 April 2016, [65(a)].

'® ESCR Committee, General comment No. 23 (2016) on the right to just and favourable conditions of work (article 7 of
the International Covenant on Economic, Social and Cultural Rights, UN Doc E/C.12/GC/23, 27 April 2016, [48].

'Y ESCR Committee, General comment No. 23 (2016) on the right to just and favourable conditions of work (article 7 of
the International Covenant on Economic, Social and Cultural Rights, UN Doc E/C.12/GC/23, 27 April 2016, [48].

2 ESCR Committee, Concluding observations on the fifth periodic report of Denmark, UN Doc E/C.12/DNK/CQ/5, 6 June
2013, [7].

21 ESCR Committee, Concluding observations on the combined second and third periodic reports of Kyrgyzstan, UN Doc
E/C.12/KGZ/CO/2-3, 7 July 2015, [5].

2 ESCR Committee, Concluding observations on the initial report of Uganda, UN Doc E/C.12/UGA/CO/1, 8 July 2015,
[15].

B ESCR Committee, General comment No. 23 (2016) on the right to just and favourable conditions of work (article 7 of the
International Covenant on Economic, Social and Cultural Rights, UN Doc E/C.12/GC/23, 27 April 2016, [48], [65(a)].

2 ESCR Committee, General comment No. 23 (2016) on the right to just and favourable conditions of work (article 7 of
the International Covenant on Economic, Social and Cultural Rights, UN Doc E/C.12/GC/23, 27 April 2016, [63].

% ESCR Committee, Concluding observations on the third periodic report of Guatemala, UN Doc E/C.12/GTM/CO/3, 9
December 2014, [9].

% ESCR Committee, Concluding observations on the fourth periodic report of Paraguay, UN Doc E/C.12/PRY/CO/4, 20
March 2015, [13].

2T ESCR Committee, Concluding observations on the sixth periodic report of the Netherlands, UN Doc E/C.12/NLD/CO/6,
6 July 2017, [18]-[19].

s See, for example, Neela Ghoshal and Kyle Knight, “Rights in Transition: Making Legal Recognition for Transgender
People a Global Priority”, Human Rights Watch, 2016, https://www.hrw.org/world-report/2016/rights-in-transition.

2 ESCR Committee, Concluding observations on the fifth periodic report of Costa Rica, UN Doc E/C.12/CRI/CQO/5, 21
October 2016, [20]-[21].

0 ESCR Committee, Concluding observations on the combined fourth and fifth reports of Bulgaria, UN Doc E/C.12/BGR/
CO/4-5, 11 December 2012, [17].

3"ESCR Committee, Concluding observations on the fourth periodic report of Mongolia, UN Doc E/C.12/MNG/CO/4, 7
July 2015, [13].

32 ESCR Committee, Concluding observations on the fifth periodic report of Italy, UN Doc E/C.12/ITA/CO/5, 28 October
2015, [16]-[17].

3 ESCR Committee, Concluding observations on the combined second to fourth periodic reports of the former Yugoslav
Republic of Macedonia, UN Doc E/C.12/MKD/CQO/2-4, 15 July 2016, [25]-[26].

34ESCR Committee, Concluding observations on the fifth periodic report of Costa Rica, UN Doc E/C.12/CRI/CO/5, 21
October 2016, [21].

% ESCR Committee, Concluding observations on the sixth periodic report of the Russian Federation, UN Doc E/C.12/
RUS/CO/6, 16 October 2017, [23(a)].

% paula Gerber, Kristine Tay and Adiva Sifris, “Marriage: A Human Right for All?”, Sydney Law Review, vol. 36, no. 4,
2014, pp. 643, 656-660, https://papers.ssrn.com/sol3/papers.cfm?abstract id=2536335.

3" ESCR Committee, General comment No. 19: The right to social security (art. 9), UN Doc E/C.12/GC/19, 4 February
2008, [2], [29].

¥ ESCR Committee, General comment No. 19: The right to social security (art. 9), UN Doc E/C.12/GC/19, 4 February
2008, [12]-[21].

Using the ICESCR to Protect the Economic, Social and Cultural Rights of LGBTI People 73


https://www.hrw.org/world-report/2016/rights-in-transition

% ESCR Committee, General comment No. 19: The right to social security (art. 9), UN Doc E/C.12/GC/19, 4 February
2008, [40].

“0ESCR Committee, Concluding observations on the fourth periodic report of the Republic of Korea, UN Doc E/C.12/KOR/
CO/4, 19 October 2017, [25(b)].

“! Paula Gerber and Phoebe Lindner, “Birth Certificates for Children with Same-Sex Parents: A Reflection of Biology or
Something More?”, New York University Journal of Legislation and Public Policy, vol. 18, no. 2, 2015, pp. 225, 253-256,

273-274, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2662357.

“2ESCR Committee, General comment No. 19: The right to social security (art. 9), UN Doc E/C.12/GC/19, 4 February
2008, [31].

“ESCR Committee, General comment No. 20: Non-discrimination in economic, social and cultural rights (art. 2, para. 2,
of the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/20, 2 July 2009, [9].

4 ESCR Committee, General comment No. 20: Non-discrimination in economic, social and cultural rights (art. 2, para. 2,
of the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/20, 2 July 2009, [9].

45 See, for example, United Nations Development Programme, “The Case of Tamil Nadu Transgender Welfare Board:
Insights for Developing Practical Models of Social Protection Programmes for Transgender People in India”, Policy Brief,
2012, http://www.in.undp.org/content/dam/india/docs/HIV_and_development/the-case-of-tamil-nadu-transgender-welfare-
board--insights-for-d.pdf.

“6 ESCR Committee, General comment No. 19: The right to social security (art. 9), UN Doc E/C.12/GC/19, 4 February
2008, [35].

4" ESCR Committee, CESCR General Comment No. 4: The Right to Adequate Housing (Art. 11 (1) of the Covenant), UN
Doc E/1992/23, 13 December 1991, [6].

“ ESCR Committee, CESCR General Comment No. 4: The Right to Adequate Housing (Art. 11 (1) of the Covenant), UN
Doc E/1992/23, 13 December 1991, [6].

49 ESCR Committee, Concluding observations on the initial report of Uganda, UN Doc E/C.12/UGA/CO/1, 8 July 2015,
[15].

0 ESCR Committee, Consideration of reports submitted by States parties under articles 16 and 17 of the Covenant —
Concluding observations of the Committee on Economic, Social and Cultural Rights: Peru, UN Doc E/C.12/PER/CO/2-4,
30 May 2012, [5].

' ESCR Committee, Concluding observations on the combined fifth and sixth periodic reports of Mexico, UN Doc E/C.12/
MEX/CO/5-6, 17 April 2018, [51].

%2 ESCR Committee, CESCR General Comment No. 4: The Right to Adequate Housing (Art. 11 (1) of the Covenant), UN
Doc E/1992/23, 13 December 1991, [11].

53 See, for example, Ruth McNair, Cal Andrews, Sharon Parkinson and Deborah Dempsey, LGBTQ Homelessness:
Risks, Resilience, and Access to Services in Victoria — Final Report, GALFA LGBTQ Homelessness Research Project,
September 2017, http://www.lgbtihomeless.org.au/wp-content/uploads/2018/04/L GBTQ-Homelessness-project-Final-
report-September-2017-Final_.pdf; United States Department of Housing and Urban Development, An Estimate of
Housing Discrimination Against Same-Sex Couples, June 2013, https://www.huduser.gov/portal/Publications/pdf/Hsg

Disc_against SameSexCpls_v3.pdf.

4 Taylor N T Brown, Adam P Romero and Gary J Gates, “Food Insecurity and SNAP Participation in the LGBT
Community”, The Williams Institute, July 2016, https://williamsinstitute.law.ucla.edu/research/lgbt-food-insecurity-2016/.

% ESCR Committee, General comment No. 20: Non-discrimination in economic, social and cultural rights (art. 2, para. 2,
of the International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/20, 2 July 2009, [9].

%6 ESCR Committee, CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12),
UN Doc E/C.12/2000/4, 11 May 2000, [8], [11].

S"ESCR Committee, CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12),
UN Doc E/C.12/2000/4, 11 May 2000, [43(a)].

74 Using the ICESCR to Protect the Economic, Social and Cultural Rights of LGBTI People


http://www.in.undp.org/content/dam/india/docs/HIV_and_development/the-case-of-tamil-nadu-transgender
http://www.in.undp.org/content/dam/india/docs/HIV_and_development/the-case-of-tamil-nadu-transgender
http://www.lgbtihomeless.org.au/wp-content/uploads/2018/04/LGBTQ-Homelessness-project-Final-report-S
http://www.lgbtihomeless.org.au/wp-content/uploads/2018/04/LGBTQ-Homelessness-project-Final-report-S
https://www.huduser.gov/portal/Publications/pdf/Hsg_Disc_against_SameSexCpls_v3.pdf
https://www.huduser.gov/portal/Publications/pdf/Hsg_Disc_against_SameSexCpls_v3.pdf
https://williamsinstitute.law.ucla.edu/research/lgbt-food-insecurity-2016/

% ESCR Committee, CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12),
UN Doc E/C.12/2000/4, 11 May 2000, [12(b)].

% ESCR Committee, Concluding observations on the combined second to fifth periodic reports of Kenya, UN Doc E/C.12/
KEN/CO/2-5, 6 April 2016, [22].

9 ESCR Committee, CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12),
UN Doc E/C.12/2000/4, 11 May 2000, [8].

¢ ESCR Committee, General comment No. 22 (2016) on the right to sexual and reproductive health (article 12 of the
International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/22, 2 May 2016, [59].

%2 ESCR Committee, Concluding observations on the sixth periodic report of the Netherlands, UN Doc E/C.12/NLD/CO/6,
6 July 2017, [48]-[49].

8 ESCR Committee, Concluding observations on the fifth periodic report of Australia, UN Doc E/C.12/AUS/CQO/5, 6 July
2017, [49].

% ESCR Committee, CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12),
UN Doc E/C.12/2000/4, 11 May 2000, [12(b)].

® ESCR Committee, Concluding observations of the Committee on the third periodic report of Ecuador as approved by
the Committee at its forty-ninth session (14—30 November 2012), UN Doc E/C.12/ECU/CO/3, 13 December 2012, [30].

¢ ESCR Committee, Concluding observations on the combined second and third periodic reports of Kyrgyzstan, UN Doc
E/C.12/KGZ/CO/2-3, 7 July 2015, [22].

6" ESCR Committee, Concluding observations on the fifth periodic report of Sri Lanka, UN Doc E/C.12/LKA/CO/5, 4
August 2017, [18].

% ESCR Committee, Concluding observations on the combined second to fourth periodic reports of the former Yugoslav
Republic of Macedonia, UN Doc E/C.12/MKD/CO/2-4, 15 July 2016, [26].

9 ESCR Committee, General comment No. 22 (2016) on the right to sexual and reproductive health (article 12 of the
International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/22, 2 May 2016, [23].

M ESCR Committee, Consideration of reports submitted by States parties under articles 16 and 17 of the Covenant —
Concluding observations of the Committee on Economic, Social and Cultural Rights: Germany, UN Doc E/C.12/DEU/
CO/5, 12 July 2011, [26].

" ESCR Committee, Consideration of reports submitted by States parties under articles 16 and 17 of the Covenant —
Concluding observations of the Committee on Economic, Social and Cultural Rights: Germany, UN Doc E/C.12/DEU/
CO/5, 12 July 2011, [26].

2 ESCR Committee, CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12),
UN Doc E/C.12/2000/4, 11 May 2000, [8].

B ESCR Committee, General comment No. 22 (2016) on the right to sexual and reproductive health (article 12 of the
International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/22, 2 May 2016, [23].

" ESCR Committee, Concluding observations on the initial report of Uganda, UN Doc E/C.12/UGA/CO/1, 8 July 2015,
[16].

S ESCR Committee, Concluding observations on the second periodic report of the Islamic Republic of Iran, UN Doc
E/C.12/IRN/CO/2, 10 June 2013, [7].

S ESCR Committee, Concluding observations on the initial to third reports of the United Republic of Tanzania, UN Doc
E/C.12/TZA/CO/1-3, 13 December 2012, p. 1; ESCR Committee, Consideration of reports submitted by States parties
under articles 16 and 17 of the Covenant — Concluding observations of the Committee on Economic, Social and Cultural
Rights: Ethiopia, UN Doc E/C.12/ETH/CO/1-3, 31 May 2012, [8].

"TESCR Committee, Concluding observations on the combined second to fourth periodic reports of Guyana, UN Doc
E/C.12/GUY/CO/2-4, 28 October 2015, [24]-[25].

Using the ICESCR to Protect the Economic, Social and Cultural Rights of LGBTI People 75



" ESCR Committee, CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12),
UN Doc E/C.12/2000/4, 11 May 2000, [8].

® ESCR Committee, Concluding observations on the second periodic report of Lithuania, UN Doc E/C.12/LTU/CO/2, 24
June 2014, [8].

80 ESCR Committee, Concluding observations on the sixth periodic report of the Russian Federation, UN Doc E/C.12/
RUS/CO/6, 16 October 2017, [23(b)].

8 ESCR Committee, CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12),
UN Doc E/C.12/2000/4, 11 May 2000, [11], [36].

8 ESCR Committee, General comment No. 22 (2016) on the right to sexual and reproductive health (article 12 of the
International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/22, 2 May 2016, [9].

8 ESCR Committee, General comment No. 22 (2016) on the right to sexual and reproductive health (article 12 of the
International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/22, 2 May 2016, [49(f)].

8 ESCR Committee, CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12),
UN Doc E/C.12/2000/4, 11 May 2000, [57].

8 ESCR Committee, CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12),
UN Doc E/C.12/2000/4, 11 May 2000, [4], [10].

8 ESCR Committee, CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12),
UN Doc E/C.12/2000/4, 11 May 2000, [18].

87 See, for example, National LGBTI Health Alliance (Australia), The Statistics at a Glance: The Mental Health of Lesbian,
Gay, Bisexual, Transgender and Intersex People in Australia, https://Igbtihealth.org.au/statistics/; Yeunhee Kwak and Ji-Su
Kim, “Associations between Korean Adolescents’ Sexual Orientation and Suicidal Ideation, Plans, Attempts, and Medically
Serious Attempts”, Iranian Journal of Public Health, vol. 46, no. 4, April 2017, pp. 475-484.

8 ESCR Committee, Concluding observations on the fourth periodic report of the Republic of Korea, UN Doc E/C.12/KOR/
CO/4, 19 October 2017, [56].

8 ESCR Committee, CESCR General Comment No. 13: The Right to Education (Art. 13), UN Doc E/C.12/1999/10, 8
December 1999, [6(b)(i)].

9 ESCR Committee, CESCR General Comment No. 13: The Right to Education (Art. 13), UN Doc E/C.12/1999/10, 8
December 1999, [31].

¥ ESCR Committee, CESCR General Comment No. 13: The Right to Education (Art. 13), UN Doc E/C.12/1999/10, 8
December 1999, [6(b)(i)]-

92 ESCR Committee, CESCR General Comment No. 13: The Right to Education (Art. 13), UN Doc E/C.12/1999/10, 8
December 1999, [59].

% ESCR Committee, Concluding observations on the sixth periodic report of the Russian Federation, UN Doc E/C.12/
RUS/CO/6, 16 October 2017, [57(b)].

% ESCR Committee, Consideration of reports submitted by States parties under articles 16 and 17 of the Covenant —
Concluding observations of the Committee on Economic, Social and Cultural Rights: Poland, UN Doc E/C.12/POL/CQO/5, 2
December 2009, [32].

9 UNESCO, School Violence and Bullying: Global Status Report, 2017, pp. 27-30, http://unesdoc.unesco.org/
images/0024/002469/246970e.pdf; United Nations Free & Equal, Bullying and Violence in Schools, Factsheet, 2017,

https://www.unfe.org/wp-content/uploads/2017/05/Bullying-and-Violence-in-School.pdf.

% See, for example, Tiffany Jones, Elizabeth Smith, Roz Ward, Jennifer Dixon, Lynne Hillier and Anne Mitchell, “School
Experiences of Transgender and Gender Diverse Students in Australia”, Sex Education, vol. 16, no. 2, 2016, pp. 156-171;
Human Rights Watch, “Just Let Us Be”: Discrimination Against LGBT Students in the Philippines, 21 June 2017, p. 29,
https://www.hrw.org/sites/default/files/report_pdf/philippineslgbt0617_web.pdf.

" ESCR Committee, CESCR General Comment No. 13: The Right to Education (Art. 13), UN Doc E/C.12/1999/10, 8
December 1999, [4].

76 Using the ICESCR to Protect the Economic, Social and Cultural Rights of LGBTI People


https://lgbtihealth.org.au/statistics/
http://unesdoc.unesco.org/images/0024/002469/246970e.pdf
http://unesdoc.unesco.org/images/0024/002469/246970e.pdf
https://www.unfe.org/wp-content/uploads/2017/05/Bullying-and-Violence-in-School.pdf
https://www.hrw.org/sites/default/files/report_pdf/philippineslgbt0617_web.pdf

% See, for example, United Nations Development Programme, Being LGBT in Asia: Thailand Country Report, 2014, p. 15,
http://www.asia-pacific.undp.org/content/dam/rbap/docs/Research%20&%20Publications/hiv_aids/rbap-hhd-2014-blia-
thailand-country-report.pdf (“Sex education in Thai schools is addressed from a biological perspective with little discussion
of sexual wellbeing or sexual health; current school textbooks still describe homosexuality as an illness or abnormality. In
fact, some Thai school textbooks even go as far as warning students to stay away from LGBT ‘sexual deviants’in school.”)

% ESCR Committee, CESCR General Comment No. 13: The Right to Education (Art. 13), UN Doc E/C.12/1999/10, 8
December 1999, [59].

1% ESCR Committee, CESCR General Comment No. 13: The Right to Education (Art. 13), UN Doc E/C.12/1999/10, 8
December 1999, [59].

191 Code of Administrative Offences of the Russian Federation, article 6.21.

192 ESCR Committee, Concluding observations on the initial report of Burundi, UN Doc E/C.12/BDI/CO/1, 16 October
2015, [17]-[18].

193 ESCR Committee, CESCR General Comment No. 13: The Right to Education (Art. 13), UN Doc E/C.12/1999/10, 8
December 1999, [59].

194 ESCR Committee, Concluding observations on the fifth periodic report of Sri Lanka, UN Doc E/C.12/LKA/CO/5, 4
August 2017, [18].

% ESCR Committee, General comment No. 21: Right of everyone to take part in cultural life (art. 15, para. 1(a), of the

International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/21, 21 December 2009, [11], [13].

1% ESCR Committee, General comment No. 21: Right of everyone to take part in cultural life (art. 15, para. 1(a), of the

International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/21, 21 December 2009, [16(a)].

7 ESCR Committee, CESCR General Comment No. 5: Persons with Disabilities, UN Doc E/1995/22, 9 December 1994,
[38].

% ESCR Committee, General comment No. 21: Right of everyone to take part in cultural life (art. 15, para. 1(a), of the
International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/21, 21 December 2009, [13].

199 ESCR Committee, General comment No. 21: Right of everyone to take part in cultural life (art. 15, para. 1(a), of the

International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/21, 21 December 2009, [15].

1o Bethany Alice Jones, Jon Arcelus, Walter Pierre Bouman and Emma Haycraft, “Sport and Transgender People: A

Systematic Review of the Literature Relating to Sport Participation and Competitive Sport Policies”, Sports Medicine, vol.
47, no. 4, April 2017, pp. 701-716.

" See, for example, Intersex Human Rights Australia, “No Scientific Basis for Current Policy Excluding Elite Intersex

Women from Sport”, 22 August 2014, https://ihra.org.au/27647/no-scientific-basis-for-current-policy-excluding-elite-
intersex-women-from-sport/; Stéphan Bermon, Pierre Yves Garnier, Angelica Lindén Hirschberg et al, “Serum Androgen
Levels in Elite Athletes”, The Journal of Clinical Endocrinology and Metabolism, vol. 99, no. 11, 1 November 2014, pp.
4328-4335, https://academic.oup.com/jcem/article/99/11/4328/2836760 (“With the exception of data extracted from doping
programs in female athletes in the former German Democratic Republic [...], there is no clear scientific evidence proving
that a high level of T is a significant determinant of performance in female sports”: p. 4334).

"2 ESCR Committee, General comment No. 21: Right of everyone to take part in cultural life (art. 15, para. 1(a), of the

International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/21, 21 December 2009, [9].

" ESCR Committee, General comment No. 21: Right of everyone to take part in cultural life (art. 15, para. 1(a), of the

International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/21, 21 December 2009, [13].

"4 ESCR Committee, General comment No. 21: Right of everyone to take part in cultural life (art. 15, para. 1(a), of the

International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/21, 21 December 2009, [6].

"5 ESCR Committee, General comment No. 21: Right of everyone to take part in cultural life (art. 15, para. 1(a), of the

International Covenant on Economic, Social and Cultural Rights), UN Doc E/C.12/GC/21, 21 December 2009, [49(c)].
" ESCR Committee, Consideration of reports submitted by States parties under articles 16 and 17 of the Covenant —
Concluding observations of the Committee on Economic, Social and Cultural Rights: Tunisia, UN Doc E/C.12/1/Add.36, 14
May 1999, [29].

Using the ICESCR to Protect the Economic, Social and Cultural Rights of LGBTI People 77


http://www.asia-pacific.undp.org/content/dam/rbap/docs/Research%20&%20Publications/hiv_aids/rbap-hhd-2014-blia-thailand-country-report.pdf
http://www.asia-pacific.undp.org/content/dam/rbap/docs/Research%20&%20Publications/hiv_aids/rbap-hhd-2014-blia-thailand-country-report.pdf
https://ihra.org.au/27647/no-scientific-basis-for-current-policy-excluding-elite-intersex-women-from-sport/
https://ihra.org.au/27647/no-scientific-basis-for-current-policy-excluding-elite-intersex-women-from-sport/
https://academic.oup.com/jcem/article/99/11/4328/2836760

"7 ESCR Committee, List of issues in relation to the fourth periodic report of Cameroon, UN Doc E/C.12/CMR/Q/4, 25

April 2018, [7].

18 ESCR Committee, List of issues in relation to the second periodic report of Kazakhstan, UN Doc E/C.12/KAZ/Q/2, 23
April 2018, [11], [24].

"9 ESCR Committee, List of issues in relation to the third periodic report of Slovakia, UN Doc E/C.12/SVK/Q/3, 19 April
2018, [6].

120 ESCR Committee, List of issues in relation to the fifth periodic report of Mauritius, UN Doc E/C.12/MUS/Q/5, 19 April
2018, [7].

21 ESCR Committee, List of issues in relation to the sixth periodic report of Germany, UN Doc E/C.12/DEU/Q/6, 19
October 2017, [8].

2 ESCR Committee, List of issues in relation to the sixth periodic report of the Russian Federation, UN Doc E/C.12/
RUS/Q/6, 9 March 2017, [12].

123 Kaleidoscope Human Rights Foundation, “Shadow Report to the UN Committee on Economic, Social and Cultural
Rights regarding Mongolia’s Protection of the Rights of LGBTI Persons”, April 2015, http://www.kaleidoscopeaustralia.com/
wp-content/uploads/2014/03/1209025631_1_AUMattersKaleidoscope-LGBTI-CESCR-Shadow-Report-Mongolia.pdf.

124 ESCR Committee, Concluding observations on the fourth periodic report of Mongolia, UN Doc E/C.12/MNG/CO/4, 7
July 2015, [12].

25 ESCR Committee, Concluding observations on the fourth periodic report of Mongolia, UN Doc E/C.12/MNG/CO/4, 7
July 2015, [13(a)].

126 ESCR Committee, Concluding observations on the fourth periodic report of Mongolia, UN Doc E/C.12/MNG/CO/4, 7
July 2015, [13(b)].

27 10 join the International NGO Coalition, visit ESCR-Net, “Join the NGO Coalition for the OP-ICESCR”, https://www.
escr-net.org/petitions/2015/join-ngo-coalition-op-icescr.

128 |nternational NGO Coalition for the Optional Protocol to the International Covenant on Economic, Social and Cultural

Rights, Optional Protocol to the International Covenant on Economic, Social and Cultural Rights: A Toolkit for Action —
Booklet 4: Tools to Lobby Your Country and Advocate for the Ratification and Implementation of the Optional Protocol,
January 2011, http://www.escr-net.org/usr_doc/Booklet 4 Jan_2011_FINAL.pdf.

129 See, in particular, UN Office of the High Commissioner for Human Rights, “Human Rights Treaty Bodies — Individual

Communications”, https://www.ohchr.org/EN/HRBodies/TBPetitions/Pages/Individual Communications.aspx.

% UN Human Rights Committee, Toonen v Australia, Communication No. 488/1992, UN Doc CCPR/C/50/D/488/1992, 31
March 1994.

31 UN Human Rights Committee, Young v Australia, Communication No. 941/2000, UN Doc CCPR/C/78/D/941/2000, 18
September 2003.

32 UN Human Rights Committee, G v Australia, Communication No. 2172/2012, UN Doc CCPR/C/119/D/2172/2012, 15
June 2017.

133 UN Office of the High Commissioner for Human Rights, Universal Periodic Review: A Practical Guide for Civil Society,
July 2014, https://www.ohchr.org/EN/HRBodies/UPR/Documents/PracticalGuideCivilSociety.pdf.

134 Kaleidoscope Human Rights Foundation, “Submission to the UN Universal Periodic Review regarding the protection of

the rights of LGBTI persons in the Republic of Palau — 24th session of the Universal Periodic Review”, January—February
2016, http://www.kaleidoscopeaustralia.com/wp-content/uploads/2015/08/Palau-UPR-Shadow-Report-1.pdf.

'35 UN Human Rights Council, Summary prepared by the Office of the United Nations High Commissioner for Human
Rights in accordance with paragraph 15 (c) of the annex to Human Rights Council resolution 5/1 and paragraph 5 of the
annex to Council resolution 16/21 — Palau, UN Doc A/HRC/WG.6/24/PLW/3, 6 November 2015.

%6 ARC International, “Submission in the UPR review of Palau”, 2015, https://uprdoc.ohchr.org/uprweb/downloadfile.

aspx?filename=2350&file=EnglishTranslation

78 Using the ICESCR to Protect the Economic, Social and Cultural Rights of LGBTI People


http://www.kaleidoscopeaustralia.com/wp-content/uploads/2014/03/1209025631_1_AUMattersKaleidoscope-L
http://www.kaleidoscopeaustralia.com/wp-content/uploads/2014/03/1209025631_1_AUMattersKaleidoscope-L
https://www.escr-net.org/petitions/2015/join-ngo-coalition-op-icescr
https://www.escr-net.org/petitions/2015/join-ngo-coalition-op-icescr
http://www.escr-net.org/usr_doc/Booklet_4_Jan_2011_FINAL.pdf
https://www.ohchr.org/EN/HRBodies/TBPetitions/Pages/IndividualCommunications.aspx
https://www.ohchr.org/EN/HRBodies/UPR/Documents/PracticalGuideCivilSociety.pdf
http://www.kaleidoscopeaustralia.com/wp-content/uploads/2015/08/Palau-UPR-Shadow-Report-1.pdf.
https://uprdoc.ohchr.org/uprweb/downloadfile.aspx?filename=2350&file=EnglishTranslation
https://uprdoc.ohchr.org/uprweb/downloadfile.aspx?filename=2350&file=EnglishTranslation

3" UN Human Rights Council, Report of the Working Group on the Universal Periodic Review — Palau, UN Doc A/

HRC/32/11, 13 April 2016, [104.80].

138 UN Human Rights Council, Report of the Working Group on the Universal Periodic Review — Palau, UN Doc A/

HRC/32/11, 13 April 2016, [104.81].

3% UN Human Rights Council, Report of the Working Group on the Universal Periodic Review — Palau, UN Doc A/

HRC/32/11, 13 April 2016, [104.82].

% UN Human Rights Council, Report of the Working Group on the Universal Periodic Review — Palau, UN Doc A/

HRC/32/11, 13 April 2016, [104.83].

T UN Human Rights Council, Report of the Working Group on the Universal Periodic Review — Palau, UN Doc A/

HRC/32/11, 13 April 2016, [104.84].
42 UN Human Rights Council, Report of the Working Group on the Universal Periodic Review — Palau, UN Doc A/
HRC/32/11, 13 April 2016, [104.85].

%3 UN Human Rights Council, Report of the Working Group on the Universal Periodic Review — Palau — Addendum, UN
Doc A/HRC/32/11/Add.1, 21 June 2016, [21].

% UN Human Rights Council, Report of the Independent Expert on protection against violence and discrimination based
on sexual orientation and gender identity, UN Doc A/HRC/35/36, 19 April 2017, [6].

45 UN Office of the High Commissioner for Human Rights, Independent International Commission of Inquiry on the Syrian

Arab Republic, https://www.ohchr.org/EN/HRBodies/HRC/IICISyria/Pages/Independentinternational Commission.aspx.
%6 UN Human Rights Council, Report of the Independent International Commission of Inquiry on the Syrian Arab
Republic, UN Doc A/HRC/25/65, 12 February 2014, [67], [70].

7 UN Human Rights Council, Report of the Independent International Commission of Inquiry on the Syrian Arab Republic,
UN Doc A/HRC/30/48, 13 August 2015, [164].

48 Arvind Narrain, “The UN Commission of Inquiry on Syria: An Intersectional Analysis of its Jurisprudence on
Disappearances, Sexual Violence and Genocide”, ARC International, 2016, http://arc-international.net/wp-content/

uploads/2016/10/Arvinds-article-on-Syria-1.pdf.

%9 UN Human Rights Council, Resolution adopted by the Human Rights Council: 22/13 — Situation of Human Rights in the

Democratic People’s Republic of Korea, UN Doc A/HRC/RES/22/13, 9 April 2013, [5].

%% UN Human Rights Council, Report of the detailed findings of the commission of inquiry on human rights in the

Democratic People’s Republic of Korea, UN Doc A/HRC/25/CRP.1, 7 February 2014, [265]-[354].

Using the ICESCR to Protect the Economic, Social and Cultural Rights of LGBTI People 79


https://www.ohchr.org/EN/HRBodies/HRC/IICISyria/Pages/IndependentInternationalCommission.aspx







K

Kaleidoscope
Australia

Prepared by Kaleidoscope Human Rights Foundation
www.kaleidoscopeaustralia.com

Design by Kimberley McCosker

A D)Pd @IV HOONNL @D )d <



	h.1fob9te
	h.3znysh7
	h.tyjcwt
	h.26in1rg
	h.41mghml
	h.2grqrue
	h.vx1227
	h.3fwokq0
	h.1v1yuxt
	h.4f1mdlm
	h.2u6wntf
	h.19c6y18
	h.3tbugp1
	h.28h4qwu
	h.nmf14n
	_Ref459569838
	_Ref459566519
	_Ref459569040
	_Ref459569827
	_Ref519721616
	h.34g0dwd
	h.1jlao46
	h.43ky6rz
	h.2iq8gzs
	h.xvir7l
	_Ref459566169
	h.3hv69ve
	h.2w5ecyt
	h.48pi1tg
	h.3mzq4wv
	h.319y80a
	h.2fk6b3p
	h.4du1wux
	h.2szc72q
	h.meukdy
	_Ref465614523
	h.36ei31r
	h.3jtnz0s
	h.243i4a2
	h.2hio093
	h.1smtxgf
	h.4cmhg48
	h.261ztfg
	h.ymfzma
	h.4hr1b5p
	h.2wwbldi
	h.1rf9gpq
	_Ref463864442
	h.1c1lvlb
	h.qbtyoq
	_Ref463864304
	_Ref459569961
	h.49gfa85
	h.2olpkfy
	_Ref465546827
	h.13qzunr
	_Ref459564447
	_Ref459564448
	h.3c9z6hx
	_Ref463864452
	h.4bewzdj
	h.15phjt5
	h.3pp52gy
	_Ref465540423
	h.24ufcor
	_Ref465540433
	_Ref525737710
	_Ref465540438
	_Ref525737714
	h.33zd5kd

