NOW'’S OUR CHANCE:
TELL THE
GOVERNMENT TO FIX
OUR BROKEN
DISCRIMINATION
LAWS

WHAT IS THIS ABOUT?

NSW is currently undergoing a review of
discrimination laws. This guide is here to support
LGBTIQ+ people and organisations to have their
say on the NSW Law Reform Commission’s first
consultation paper. The Commission already
accepted preliminary submissions in late 2023 -
see also Equality Australia’s submission.

WHY IS THIS IMPORTANT?

The laws in NSW are some of the least
progressive and most ineffective in the country.
Because they were written nearly 50 years ago
and have barely been updated since, they need a
lot of work. Even back in 1999, the government
knew they were out of date and asked the Law
Reform Commission to review them —but most
of the suggested changes were ignored.

In 2024, we saw some important progress with
the Equality Act,' but the original Bill? was
amended before it passed the parliament,
leaving many of the bigger problems to be dealt
with in this current review.

We know that people who are directly opposed to
LGBTIQ+ rights will be making submissions to
the review. That’s why it’s so important that our

' Equality Legislation Amendment (LGBTIQA+) Act 2024.
2 Equality Legislation Amendment (LGBTIQA+) Bill 2023.

3 International Commission of Jurists and International Service
for Human Rights, The Yogyakarta Principles: Principles on the

communities speak up too —otherwise, our
voices risk being drowned out.

HOW CAN | RESPOND?

There are a couple of options. You can send a
submission directly to nsw-Irc@dcj.nsw.gov.au by
15 Auqust 2025.

Or, you can respond to Equality Australia’s
survey by 1 August 2025.

You don’t need to be a lawyer to write a
submission —in fact, it’s powerful when people
share their own personal stories and lived
experiences. Every voice matters.

MAKING SURE WE'RE ALL
PROTECTED

The law protects people from discrimination or
vilification based on certain protected attributes
—these are personal characteristics like age,
race, or disability. But if these attributes don’t
reflect the full range of people’s experiences, or
are defined too narrowly, some people can be left
without protection.

Several states and territories have moved to
defining concepts of sexual orientation, gender
identity and sex characteristics consistently with
the Yogyakarta Principles,?® a set of
internationally recognised quidelines on how
international human rights law applies to
LGBTIQ+ people.

SEXUALITY ATTRIBUTE (Q 4.4%)

Right now, the law only protects people from
discrimination or vilification based on

Application of International Human Rights Law in Relation to
Sexual Orientation and Gender Identity (March 2007).

*These question numbers correspond with the questions asked
by the Law Reform Commission in their Consultation Paper. To
make your submission easier to follow, you could consider
adding these to your response.
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“homosexuality”, and even then, it only refers to
“male or female homosexuals”. This leaves out a
lot of people. It doesn’t include bisexual, asexual,
pansexual, queer, or heterosexual people, and it
defines people’s identities in outdated, binary
terms.

The federal law and most other places in
Australia now refer to “sexual orientation” which
can cover a full range of identities including who
you’re sexually, emotionally or romantically
attracted to.®

Another option is having a list that can be
expanded on, e.g. sexuality includes
homosexuality, bisexuality and asexuality.

We think that we can have the best of both
worlds by combining these two approaches.

GENDER IDENTITY ATTRIBUTE (Q4.8,
4985.2)

NSW law doesn’t yet include a gender identity
attribute, and uses outdated language, including
a definition of “transgender” that doesn’t reflect
how many people understand or refer to their
gender today. It defines people by whether they
live as the “opposite sex”, or whether their sex is
“indeterminate”. This excludes non-binary
people and doesn’t protect people based on
gender expression —for example, how someone
dresses or presents themselves.

Confusingly, the law also unnecessarily refers to
“recognised transgender” persons, defining this
as a person whose sex has been formally
changed on the birth registry, but then clarifies

> The most expansive definitions in other Australian laws are
drawn from the Yogyakarta Principles’definition of “sexual
orientation”. This definition does not use particular labels,
which works better in different cultural settings and can adapt
more easily to evolving understandings of sexuality.

¢ Gender identity is understood to refer to each person’s deeply
felt internal and individual experience of gender, which may or
may not correspond with the sex assigned at birth, including
the personal sense of the body (which may involve, if freely
chosen, modification of bodily appearance or function by
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that people who don’t meet this definition are
still covered.

Most jurisdictions are now using the term
“gender identity” and define it in accordance
with the Yogyakarta Principles.t

Another option is how the federal Sex
Discrimination Act 1984 (Cth) (Sex Discrimination
Act) defines it, as meaning gender related
identity, appearance or mannerisms.

Either approach is a vast improvement on what
NSW has in place now.

SEX OR GENDER ATTRIBUTES (Q 4.7)

The NSW Law Reform Commission is considering
whether the Act should express and define “sex”
differently. Laws in Australia often conflate sex
and gender or use the terms interchangeably. We
don’t think there’s much difference whether it’s
called “sex” or “gender”, but the main thing is
there aren’t two different attributes, because this
could cause serious confusion.

Australian courts have already recognised that
sex is not confined to a “biological” concept, is
not binary, is changeable, and that people may
be socially recognised as a sex that wasn’t
assigned to them at birth.”

Since changes in 2013, the Sex Discrimination Act
refers to the term “different sex” which is
preferable to the way the NSW law uses the term
“opposite sex”.

medical, surgical or other means) and other expressions of
gender, including dress, speech and mannerisms.

"R v Harris (1988) 17 NSWLR 158; Secretary, Department of
Social Security v SRA (1993) 43 FCR 299 at 304-305; Kevin v
Attorney-General (Cth) (2001) 165 FLR 404 at 475 - affirmed
on appeal in Attorney-General (Cth) v Kevin (2003) 172 FLR
300; AB v Registrar of Births, Deaths and Marriages (2007) 162
FCR 528 at 531; AB v Western Australia [2011] HCA 42;
Attorney-General for NSW v FJG [2023] NSWCA 34; Registrar of
Births Deaths and Marriages (NSW) v Norrie (2014) 250 CLR
490; Tickle v Giggle for Girls Pty Ltd (No 2) [2024] FCA 960.


https://yogyakartaprinciples.org/
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SE§ CHARACTERISTICS ATTRIBUTE (Q
5.2

Unlike in almost every jurisdiction in Australia,
there are no clear protections for intersex people
in NSW.

The current “transgender” attribute mixes up
two different things: gender identity and innate
variations of sex characteristics (being
“intersex”). This can be confusing and harmful.
Other states have updated their laws to protect
people based on gender identity and at the same
time added a separate protection for people with
variations in sex characteristics.®

The peak intersex human rights organisation in
Australia, InterAction for Health and Human
Rights, prefers “sex characteristics” as the
protected attribute because it applies to
everyone and does not suggest that intersex
people have a separate identity or identify other
than male or female simply because of their
intersex variation. Another option is to call the
attribute “variations of sex characteristics”,
which was the wording proposed by the Equality
Bill (but not passed into law). °

InterAction prefers this wording to the term the
term “intersex status” and its definition in the
Sex Discrimination Act.™©

8 Largely these definitions have also been based on the
Yogyakarta Principles Plus 10 definition which understands sex
characteristics as each person’s physical features relating to
sex, including genitalia and other sexual and reproductive
anatomy, chromosomes, hormones, and secondary physical
features emerging from puberty.

° This term ‘variations of sex characteristics’ now appears in the
Children and Young Persons (Care and Protection) Act 1998, the
Births, Deaths and Marriages Registration Act 1995, the Crimes
(Domestic and Personal Violence) Act 2007 and the Crimes
(Sentencing Procedure) Act 1999, as a result of amendment
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ADDITIONAL PROTECTIONS

The Law Reform Commission is also looking at
adding new protected attributes. These further
protections could include:

e  Genetic information: Genetic
discrimination can affect intersex
people who may have difficulty
obtaining insurance or be charged
higher premiums.

e  Sexwork: A significant number of sex
workers identify as LGBTQ+. Despite
facing high levels of stigma and
discrimination, people who provide
sexual services are not currently
protected under anti-discrimination
laws in NSW.

COVERING ALL THE WAYS
DISCRIMINATION HAPPENS (Q3.8,
4.9)

Unlike other places in Australia, the law in NSW
only protects people from discrimination based
on what they are right now—not based on
something in their past or future." E.g. A woman
returning from parental leave is denied a
promotion because she recently had a baby and
her employer assumes she’ll want another soon.

It also doesn’t clearly protect someone from
discrimination because of who they’re associated
with or connected to (like a family member or
partner of someone with a protected attribute).”?

through the Equality Legislation Amendment (LGBTIQA+) Act
2024 (NSW) - commencing from 1July 2025.

19 Note that the term ‘intersex status’ is already in the criminal
law against vilification in the Crimes Act 1900 (NSW) s 93Z(5).

At the moment, past and future attributes apply only in
relation to the disability and carer attributes, rather than across
all attributes as is the case in ACT, Victoria, Qld and the NT.

2 While there are some limited protections for direct
discrimination, association needs to be a stand-alone attribute
applying in relation to all conduct and attributes (direct and
indirect discrimination and vilification).


https://interaction.org.au/
https://interaction.org.au/
https://yogyakartaprinciples.org/principles-en/yp10/
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And importantly, the law only looks at one
attribute at a time. But we know that many
people experience discrimination or vilification
based on a combination of things —for example,
their race and gender, or their disability and
sexual orientation. This is called intersectional
treatment, and it’s not yet recognised under
current NSW law.

Queensland has passed a new law (not yet in
force) which recognises discrimination because
of the combined effect of 2 or more attributes.”

WHAT WE THINK SHOULD CHANGE

NSW should update its laws so that everyone is
protected based on their sexual orientation,
gender identity or sex characteristics.

We want changes to the law to:

e Update the attribute to sexual orientation
and cover the full diversity of experiences,
and ensure it is drafted to include asexual
people

e Replace the outdated “transgender”
definition with a modern one that includes
gender identity and expression, and that
doesn’t rely on outdated ideas about binary
Sex.

e Add a separate protection for people with
innate variations in sex characteristics.

e Recognise discrimination based on past or
future protected attributes,

e Provide stand-alone protection for associates
of those with protected attributes.

e Recognise intersectional discrimination and
vilification based on the combined effect of 2
or more protected attributes.

¢ Nolonger contain binary language.

3 Refer to Respect at Work and Other Matters Amendment Act
2024 (Qld) s 7A, amending s 8 (not commenced at time of
writing).
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FIXING THE FUNDAMENTALS

DEFINING DISCRIMINATION (Q3.1, 3.2,
3.3,3.5)

Everyone should be able to understand their
rights and use the law if they’ve been
discriminated against. But right now, the legal
tests for proving discrimination in NSW are too
complex, outdated and hard to use.

There are two main types of discrimination under
the law:

o Direct discrimination: when someone is
treated worse than others because of a
protected attribute they have. It currently
requires a comparison between the person
being discriminated against and those
without the attribute - but it quickly gets
confusing and hard to prove, and it’s
impossible to take an intersectional
approach.

e Indirect discrimination: when a rule or
policy that applies to everyone ends up
putting some people at a disadvantage.
There are parts to how it is written now
causing problems - having to show you
‘can’t comply’ and that a substantially
higher proportion can comply.

Both tests need major improvements in NSW,
including removing what is called a ‘comparator
test’ from direct discrimination, and updates to
the indirect discrimination test using best
practice from other states and the federal law."

At the moment, the section that says
discrimination includes treating someone
unfairly because of a characteristic that people
with that attribute generally have or they’re
assumed to have only applies to direct

* We recommend a “disadvantage” legal test which is already in
federal laws (the Discrimination Act and the Age Discrimination
Act) and in the ACT, Victoria and Tasmania (and has passed but
not commenced in Queensland).
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discrimination — not indirect discrimination. This
same characteristic extension should also apply
to vilification, so people are properly protected
from harm based on assumptions or stereotypes
about them in all cases.

DEFINING VILIFICATION (Q 8.2)

Laws should protect people from hate-based
conduct, not only by prohibiting acts that incite
hatred but by addressing the harm caused to
individuals and communities.

NSW already protects LGBTQ+ people from
vilification involving incitement of hatred, serious
contempt or severe ridicule. However, these
protections do not offer harm-based protections
that exist in some other discrimination laws.
Harm-based approaches, such as now passed but
not commenced in Victoria and Queensland,
refocus the law on how members of the
community experience hate.

We think that vilification protections should also
extend to other groups who are at high risk of
experiencing hate including intersex people
(through a ‘sex characteristics’ or ‘variation in
sex characteristics’ attribute - see also above on
page 3).

WHAT WE THINK SHOULD CHANGE
We want the law to:

e Remove the comparator test for direct
discrimination and replace it with an
“unfavourable treatment” test, like in
Victoria, ACT and Queensland.”®

o Update the test for indirect discrimination to
the “disadvantage test” already in other state
and federal laws, removing other
unnecessary and complex elements.

5 At the timing of writing, this change hasn’t commenced yet in
Queensland.

¢ Include a harm-based test in addition to the
incitement test for vilification, which requires
consideration of whether a reasonable
person with the protected attribute would
consider the conduct to be hatred, serious
contempt or severe ridicule.

o Extend vilification protections to other
groups who are at high risk of experiencing
hate.

o Make it clear that both indirect discrimination
and vilification should cover situations where
someone is treated unfairly because of
characteristics they have — or are assumed to
have — because of a protected attribute.

PLAYING BY THE SAME RULES

Everyone should be treated fairly when they
apply for a job, go to school, or use a service. But
under the current law, some organisations,
especially religious bodies and private school,
are allowed to treat people unfairly just because
of who they are.

Unless there is a very good reason, all employers,
schools and service providers should have to
follow the same rules.

RELIGIOUS AND PRIVATE SCHOOL
EXEMPTIONS (Q7.1,7.2,73,7.5,7.6)

Right now, the law in NSW includes several
exemptions' that allow some organisations to
treat people unfairly, the worst of which include
exemptions that let:

 private schools turn away a student or fire
a teacher just because they are gay or
trans.

'® An exemption is a rule in the law that lets certain people or
organisations treat others unfairly in ways that would normally
be against the law.
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e religious organisations refuse to hire
someone — or treat employees unfairly in
any role.

o religious groups off the hook if they say
their actions are based on their religious
beliefs or the beliefs of their followers.

While religious exemptions are in discrimination
laws across the nation, these are arguably the
most regressive and extreme state laws."

There are many examples in our Dismissed,

Denied, Demeaned report on the negative effects
of these exemptions.

It’s past time for NSW to catch up with the rest of
the country and remove these outdated
loopholes.

ADOPTION SERVICES (Q 7.4)

Another exemption out of step with other places
in Australia allows discrimination against people
based on sexual orientation or marital status.
This is not consistent with the federal Sex
Discrimination Act and probably wouldn’t stand
up to a constitutional challenge in court.’

SUPERANNUATION EXEMPTION FOR
TRANS PEOPLE (Q6.5)

The law currently allows superannuation
providers to discriminate against trans people by
treating them in accordance with their sex
assigned at birth. A specific exemption singling
out trans people isn’'t in other state and territory
laws, which indicates it may not be needed, and

T A helpful comparison of these exemptions is contained in our
Dismissed, Denied, Demeaned report on page 59. In this
comparison, WA and NSW performed the worst, along with the
federal law.

'8 In McBain v State of Victoria [2000] FCA 1009, the court
struck down a Victorian law that limited access to IVF/donor
conception to married or de fact heterosexual couples, since it
was inconsistent with the Sex Discrimination Act 1984 which
prohibited discrimination against a person based on their
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may encourage harmful treatment including
misgendering of super fund members.

TRANS PEOPLE IN COMPETITIVE
SPORTS (Q7.7)

The law that can be used to restrict the
participation of trans people in sportin NSW is
broader than other similar laws, is inconsistent
with the federal law, and should be narrowed. It
allows discrimination against pre-pubescent
children and even applies when people are
playing sports for fun, rather than only
‘competitive’ sports.

WHAT WE THINK SHOULD CHANGE
We think that:

o Private schools (whether or not religious)
shouldn’t have any special ability to
discriminate against students or staff, and
these exemptions should be removed
immediately.

o Religious organisations should not be given a
broad licence to discriminate in work,
education, or service provision based on
someone’s sexual orientation, gender
identity, sex or relationship status.

o If the law needs to include any exemptions to
protect freedom of religion or belief, ® they
should be narrow and specific —only applying
to jobs with genuine religious duties, and only
where the discrimination is reasonable and
proportionate.

marital status. The law was invalid because of section 109 of the
Constitution which states a state law is invalid to the extent of
an inconsistency with a Commonwealth (federal) law.

¥ Freedom to manifest’s one’s religion or belief is protected by
international law under article 18 of the International Covenant
on Civil and Political Rights but doesn’t mean that the right can’t
be limited where necessary to protect the rights of others.


https://equalityaustralia.org.au/resources/dismissed-denied-and-demeaned-a-national-report-on-lgbtq-discrimination-in-faith-based-schools-and-organisations/
https://equalityaustralia.org.au/resources/dismissed-denied-and-demeaned-a-national-report-on-lgbtq-discrimination-in-faith-based-schools-and-organisations/
https://equalityaustralia.org.au/resources/dismissed-denied-and-demeaned-a-national-report-on-lgbtq-discrimination-in-faith-based-schools-and-organisations/
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o The adoption services and “transgender”
superannuation exemptions cannot be
justified and must be removed immediately.

e The sports exemption should not apply to
children under 12 years, be limited to
competitive sports rather than all sports and
shouldn’t apply to umpiring or refereeing,
and should only apply where reasonable and
proportionate in all the circumstances.

MAKING THE LAW MORE
RESPONSIVE TO INEQUALITY

In recent years, there has been a recognition that
our discrimination laws across Australia are
failing to promote substantive equality, the idea
that everyone should have a fair and equal
outcomes in all areas of life, not just be treated
the same on paper.

For now, the full burden of enforcing the law sits
with the person who experiences discrimination.
Organisations covered by the law have little
incentive to prevent discrimination, sexual
harassment or vilification before a complaint is
made. And complaints to equality bodies
represent only a small fraction of the
discrimination that actually occurs.

POSITIVE DUTY (Q 11.3)

We believe the law should focus more on
prevention, which is where the idea of a positive
duty comes in. This would require people and
organisations with responsibilities under the
NSW law to take reasonable steps to prevent or
eliminate discrimination before it happens.
What’s considered “reasonable” would depend
on the size and resources of the organisation -
for example, a small business wouldn’t be
expected to do the same as a large multinational.

There are some positive duties already like one
under the Sex Discrimination Act - but this one
only applies to sexual harassment and sex-
related conduct in workplaces.
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However, positive duties in the law aren’t that
effective unless there are requlatory powers and
funding for a regulator to do things like
investigate, write reports, create action plans,
issue compliance notices, or require
organisations to enter enforceable undertakings.

WHAT WE THINK SHOULD CHANGE
We want the law to:

o Contain a positive duty to eliminate
discrimination, sexual harassment and
vilification based on all areas and attributes
under the law.

e The NSW equality body (currently called the
Anti-Discrimination Board) should be given
sufficient powers and funding to enforce the
positive duty.

For more information contact Equality
Australia at info@equalityaustralia.org.au.
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